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(Deposition of Thomas S. Nowell.)

Q. And I understood you to sa.y that at that time

the Johnson Group did not belong to you or to your

son Willis. Is that so ?

A. Certainly. We had no idea at that time ; had

not purchased them or had an}^ idea of purchasing

them when those people were here.

Q. Then at that time, what was talked over?

A. Simply the matter of increasing the capital

stock and acquiring those claims, but nothing definite.

Q. When did it first become definite %

A. The following year, I suppose.

Q. Do 3^ou know?

A. I don't know. I can't tell as to the date.

Q. Well, when were the fifteen claims turned over

to the company as you say they were not at first?

A. There was a proposition afterward.

Q. Well, when was that? A. I cannot say.

Q. What was the proposition ?

A. There was a proposition to include the fifteen

claims.

Q. When was that proposition made?

A. It was prior to the stockholders ' meeting.

Q. How long prior?

A. I couldn't say.

Q. To whom was the proposition made?

A. Probably to the stockholders.

Q. Who was it presented to?
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A. I don't remember just who it was presented

to or anything of the kuid? I was always in touch

with the directors; I always had a perfect under-

standing with them.

Q. When were the claims that were to be deliv-

ered over to the company reduced in nmnber?

A. Prior to the stockholders' meeting.

Q. How long prior?

A. I cannot say. I don't remember.

Q. How were the}" reduced?

A. There were twelve claims that were taken over

when these people were here in 1895. Those were

the ones that were finally deeded to the company.

Q. When was the change made ?

A. It was prior to the stockholders ' meeting.

Q. How long prior to the stockholders' meeting?

A. I cannot say.

Q. What were the circumstances?

A. The circmnstances were that it was decided to

simply include the twelve claims.

Q. Did you agree to that?

A. Did I agree to that?

Q. Yes.

A. I made the proposition to do it.

Q. To whom did you make it ?

A. It was probably considered by the people at

the stockholders' meeting.
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Q. Can you mention anyone ? A. I cannot.

Q. Can't you mention when the change was

made ? A. No, I cannot.

Q. Can't you mention any circumstances con-

nected with it ? A. I cannot.

Q. Do you know why the change took place ?

A. My memory does not serve me in that respect.

There was nothing done ; there was a good reason.

Q. Well, what was the reason ?

A. I don't know. I don't remember.

Q. What was the consideration to be paid by the

company for the fifteen claims'?

(Objected to by counsel for defendant improper.

There was never an}^ proposition made for the fif-

teen claims. The question was based upon an as-

sumption because the fact does not exist.)

A. There was no proposition of that kind. The

proposition was for the tw^elve claims that was made

at the stockholders' meeting.

Q. You stated that the first proposition was to

transfer fifteen claims, did you not?

A. That was not a direct proposition.

Q. What was it?

A. For the twelve claims.

Q. I asked you what the fifteen claim proposition

was?
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A. There was no proposition ever presented to

the stockholders of that kind.

Q. To whom was it presented?

A. I don't remember.

Q. I again ask jou what the consideration was to

be for the purchase of the fifteen claims ?

(Counsel for defendant objects to the question for

the same reason stated before. There was no propo-

sition ever made to the company as such. Witness

has so distinctly stated. The matter of the fifteen

claims that the counsel for plaintiff is assmning to

have been made a proposition, as stated by the wit-

ness was merely discussion of a proposition offered.)

A. I say there never was a proposition made to

the stockholders of that kind.

Q. What did you mean by saying that it was first

proposed to transfer the fifteen claims to the com-

pany? A. It never was proposed.

Q. How do you explain the statement that j^ou

made sometime ago that it was first proposed to

transfer the fifteen claims which I read to you ?

A. It never was proposed to the stockholders.

That is my answer.

Q. I am not asking you, Mr. Nowell, whether it

was ever proposed to the stockholders or not, but I

am asking you what the proposition or proposal was

in reference to the fifteen claims.
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A. I cannot answer that question. My memory

does not serve me. I know that it was never pro-

posed officially to the stockholders.

Q. I am not asking you about that. I am ask-

ing you what the proposition was involving the fif-

teen claims. You understand that question, do you

not?

A. There may have been some talk with some of

the directors in regard to that, but it did not take

shape or develop into a direct proposition to the

stockholders.

Q. To whom was the statement made?

A. Well, it may have been made to myself.

Q. Mention anyone else?

A. WeU, Mr. Hobart, Mr. Hackett, Mr. Howard

and Mr. Endicott were in my office most every day

talking over matters and we never had any secrets;

we always talked freely and there was never any

question in my mind that the proposal that was made

to the stockholders was approved and understood by

everyone of those gentlemen. That is my belief.

Q. Now, you understand me, Mr. Nowell, when I

ask you what the proposal or proposition in refer-

ence to the transfer of the fifteen claims to the com-

pany was. On what conditions and what were the

terms?
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(Deposition of Thomas S. Nowell.)

(Counsel for defendant objected to the question

because counsel assumes that there was a proposition

in definite terms for the eonveyan<3e of the fifteen

claims. As a matter of fact, the witness has re-

peatedly stated that no such proposition was ever

made to the company; that only the matter of the

transfer of the fifteen claims was talked over with

some of the directors and never reached the stage of a

proposition to the company.)

A. I don't remember that it reached that stage

where there was an understanding or agreement in

any shape or form that was understood even by the

directors before that meeting of the stockholders.

Q. Was there any matter spoken about in connec-

tion with the fifteen claims?

A. I don't know that the matter was thoroughly

discussed.

Q. Were you at that time authorized to offer

those fifteen claims to the company?

A. I think I was authorized to do anything that

in my judgment warranted it.

Q. I ask you now, if you were authorized to offer

those fifteen claims which I named to the company?

A. If my memory serves me right, I had the right

to do whatever I thought was best in regard to what

is known as the Johnson property.
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Q. Did you ever have any authority to offer those

properties to the Berner's Bay Mining and Milling

Company ?

A. I don't remember if I had any such arrange-

ment as to what I should or should not do.

Q. Then you say you had no power or authority

to make an offer to the corporation of these fifteen

claims'? A. No, I didn't say that I had not.

Q. Then do you say that you have?

A. Well, I say that I may have had full authority

to do whatever in my judgment was thought best.

Q. Do you know anything about the transaction ?

A, What transaction ?

Q. The offer or talk about the transfer of fifteen

claims to the company ?

A. I have no question but that if I decided to

make such a proposition to the company, that my au-

thority was equal to the occasion.

(Moved by Mr. Boyce to strike out answer as not

responsive.)

Mr. BOYCE.—Q. Where did you get the au-

thority^ to deal with the fifteen claims ?

A. Why the properties were vested in my son

Willis.

Q. All of them?

A. I don't know about that. I don't remember

how many of them there were.
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Q. Do you remember what ones were ?

A. I do not.

Q. What authority had you from your son Willis

to deal with the properties vested in him?

A. I don't remember. I could probably investi-

gate and answer that question intelligently, but I

must ask you to give me time to do that. I would

be very glad to do so and tell you.

Q. What was the relative value of these claims?

A. I think that the twelve claims that we deeded

to the company were worth a good deal more than

we ever realized from them.

Q. I am not asking you that.

A. AVhat did you ask?

Q. I am asking you what the value of the claims

was?

A. Well, I don't know that at that time whether

it was ever determined.

Q. AVhat had the twelve claims cost you or your

son?

A. I know that for one of those twelve we paid

ten thousand dollars.

Q. Which one? A. The Selkirk.

Q. What did you pay for any of the rest of them?

A. Well, the other claims I don't remember.

They were purchased by us from the original loca-

tors.



John C. McBride et al. 313

(Deposition of Thomas S. Nowell.)

Q. Several of them were located by yourself and

some by your son Willis, were they not?

A. Certainly.

Q. As a matter of fact the Johnson Group were

worth more than the other twelve were they not?

(Counsel for defendant objected to question be-

cause leading, because calling for opinion of witness

and is not shown to have been qualified to answer as

to value of claim.)

A. I don't thuik at that time they were consid-

ered so. They may have been. It is a matter of

opinion.

Q. Did not your son pay $25,000 for those?

A. Yes, we paid $10,000 for the Selkirk.

Q. What was the value of any of the other twelve,

anyone of the other twelve outside of the Johnson

Group ?

A. There is no question but what they were very

valuable.

Q. How much did they cost?

A. The Treadwell mine was bought for four hun-

dred dollars ; that does not follow but what they were

worth a good deal more than that.

Q. How much did they cost?

A. I don't remember what we paid?
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Q. Did you not in your statements to the parties

interested, state that the Johnson Group were the

most vahiable of all the claims.

(Objected to by counsel for defendant because

leading and because irrelevant and immaterial.)

A. I never doubted but what the Johnson proper-

ties were very valuable, but that is simply a matter

of an estimate without knowledge that can only be

gained by development.

Q. Did you sign a written proposition and call

for the special meeting of June 24th, 1896 ?

A. What do you mean ?

Q. Did you sign a call for that special meeting?

A. I have no doubt that I did.

Q. Do you know whether you did or not 1

A. I don't think there is any doubt but what I

did.

Q. In that call for the special meeting, the fifteen

claims were included?

(Objected to by counsel for defendant as not the

best evidence and instruct witness not to answer.)

Q. Do you decline to answer? A. I do.

Q. What is the reason that you decline to an-

swer ?

A. Because I have been so instructed by my
counsel.

Q. The meeting was held at what place ?
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A. All of the stockholders' meetings were held

at their office in Portland, Maine.

Q, Where was the meeting held on the 24th of

June, 1896? A. Portland, Maine.

Q. Were you present at the meeting?

A. I was not.

Q. Did you secure the proxy of Mr. Henry Endi-

cott for that meeting?

A. I could not say. If I was present at that

meeting, it was no doubt his proxy which was made.

Q. I am not asking you that.

A. I don't know.

Mr. BOYCE.—That settles that.

Mr. NOWELL.—That settles that.

Q. Do you know who was present at that meet-

ing?

A. Mr. Payson ; my son Arthur, who is now dead,

Q. Did he occupy a position with the company ?

A. Assistant clerk, I think.

Q. And what else?

A. I don't remember.

Q. How long did he hold that position?

A. I can't say.

Q. What were his duties?

A. He kept the books of the company.
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(Objected to by counsel for defendant and moved

to strike out on the grounds that it is not the best

evidence.)

Q. Where?

A. The books of the company were at 5 Tremont

St., Boston, Mass.

Q. Was that where your son Arthur's office was?

A. Yes, sir.

Q. Did he keep the books before the organization

of the Company in 1892?

A. I can't say whether he did or not. He had an

additional bookkeeper besides.

Q. How long did he keep the books?

A. I cannot say.

Q. How long did he keep the books?

A. I can't remember.

Q. You know that he kept the books in 1896?

A. I don't remember.

Q. Who did keep the books in 1896 in the month

of June ?

A. Well, the books were kept either by my son or

Mr. Faxon?

Q. Where was he employed; in the Boston office?

A. Yes.

Q. How long did he remain in the employment of

the company? A. I cannot say.
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Q. Who else was present besides the two you

have named at the meeting on the 24th of June?

A. I don't remember.

Q. You don't know anything about it yourself?

A. I do not now. I know that all of the stock-

holders were present either by proxy or in person.

Q. You were not present? A. No, sir.

Q. How do you know, then, that he was there ?

A. I don't know but very little.

Q. Do you know how the twelve claims were

transferred to the company instead of fifteen?

A. Do I know how?

Q- Yes. :;,::11

A. I suppose they were transferred in the usual

form; by deed. i

''^^

Q. Do you know when the minutes of the meet-

ing disclosed the words ''last twelve"?

A. No, I do not.

Q. Do you know that the number of claims was

cut down from fifteen to twelve hj the insertion of

the words "last twelve" over a caret on the call

for the minutes?

A. I don't know any such thing.

Q. You do not? A. I do not.

Q. Do you deny that that is true?

A. I do not.
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Q. Did you ever see the call for the minutes in

which those two words were inserted?

A. No, sir, I did not.

Q. Did you ever see any of the minutes of the

meeting of June 24, 1896, in the rough?

A. No, sir, not to my recollection.

Q. Did you ever add anything thereto in your

own handwriting?

A. Not in my memory; not to my knowledge. I

don't remember that I did.

Q. When did you ever hear about a change being

made in the transfer of the claims to the Berner's

Bay Mining and Milling Company?

A. When did I what?

Q. First hear about a change being made in the

transfer of the claims to the Berner's Bay Mining

and Milling Company in June, 1896?

A. There wasn't any change from the original

proposition.
i ^"^^^fSS

Q. What was the original proposition?

A

Q

Q

Q
A

Q
A

To turn over twelve claims.

How was it done? A. By letter.

By letter? A. I think so.

To whom was the letter addressed?

I cannot say. I don't remember.

Who signed the letter?

Naturally it would be signed by myself.
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Q. Do you know whether it was or not"?

A. I do not.

Q. You don't. Can't you state whether you

signed that letter or not?

A. Which letter?

Q. The letter you referred to in your testimony.

(Objected to by counsel until the letter is shown.)

Mr. BOYCE.—I am not speaking about a letter

except the one he referred to.

A. (Mr. NOWELL.) As to the twelve claims.

Is that the question?

Q. I was speaking about the letter you referred

to. You say the offer was made to the company

by a letter and you suppose it was signed by your-

self. I ask you now if you know whether it was

signed by yourself or not.

A. I don't think there is any doubt but what it

was.

Q. And to whom was that letter addressed?

A. Naturally it would be addressed to the sto(;k-

holders.

Q. Do you know? A. I don't know.

Q. Do you know anything about the transaction?

A. No. There was a proposition to convey the

twelve claims to the company.
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Q. And you know the first proposition was to

convey fifteen?

A. No, sir. 1 don't know any such thing.

Q. Were the fifteen claims ever proposed to be

offered to the company?

A. Never has been any such proposition.

Q. I am not speaking about a fonnal proposi-

tion, but whether they were offered formally or in-

formally or in any way to the company?

A. They never were offered formally or infor-

mally to the company to my knowledge or recollec-

tion.

Q. I am talking about yourself now.

A. I answered that.

Q. What did you refer to when you first began to

give your testimony about the first proposition of

fifteen claims?

A. I don't deny that in the talk with some of the

stockholders that that was suggested, but for good

reasons was not carried out.

Q. A^Tiat was suggested?

A. The question of making the proposition to the

stockholders of that kind.

Q. Of what kind? A. Of the fifteen claims.

Q. For what?

A. Don't you understand, Mr. Nowell?

A. No, sir.
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Q. Didn't you propose to give the fifteen claims

to the company? A. No, sir.

Q. Well, what did you propose to do with the

fifteen claims'?

A. There was never a proposition made to the

company for the fifteen claims.

Q. I asked you what talk or suggestions were

made about the fifteen claims?

A. I have answered that I think.

Q. When did you answer it?

A. In testimony that I have given.

Q. You understand me, don't you, Mr. Nowell?

A. I don't understand what you are driving at.

Q. I understood you to sa}^ that there was a talk

about deeding the fifteen claims or giving the fifteen

claims to the company. A. Yes.

Q. Is that so?

(Objected to by counsel for defendant as lead-

ing and cross-examining his own witness, and I in-

struct the witness not to answer any such question

as that.)

A. That matter was talked over but it never ma-

terialized.

Q. What was said about it?

(Objected to by counsel for defendant as irrele-

vant, and immaterial and for the further reason that
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the witness has already answered the question fully

before.)

A. It is impossible for me to recall what was

said. My memory does not serve me.

Q. Have you any recollection about the sugges-

tions whatever? A. What suggestions?

Q. The suggestions I was speaking about? The

fifteen claims.

A. I have said all that I can say in regard to

that.

Q. You don't deny that the turning over of fif-

teen claims to the company on some basis was dis-

cussed as the preliminary to the other propositions

that was, as you say, carried out ?

(Objected to by counsel for defendant, because

leading, because cross-examining his own witness.)

A. I have answered that question about fourteen

times already.

Q. Is that your answer?

A. You can put it that wa^^ if you want to.

Q. You know Mr. S. W. Fairchild, do you not?

A. I think I do.

Q. Did you not state to him that the Johnson

Group were the valuable properties?

(Objected to by counsel for defendant because

leading, and I instruct the witness not to answer be-

cause leading, and it is also irrelevant and immate-
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rial and for the further reason that the time, place

and circumstance was not stated.)

A. I have no recollection of any such talk with

Mr. Fairchild.

Q. Did you not, on or about the 16th day of

June, 1896, in the city of Xew York, state to Mr. S.

W. Fairchild that the Johnson group were the valu-

able properties that the company, meaning the Ber-

ner's Bay Mining and Milling Company, were to re-

ceive on June 24th'?

(Objected to by defendant's counsel because lead-

ing, because irrelevant and immaterial.)

A. I have no recollection of talking with Mr.

Fairchild or of being in the city of New York at that

time.

Q. Do you deny that you were there?

A. No, sir, I do not. How can I deny what I

don't remember?

Q. Do you deny that you made such a statement

to Mr. Fairchild at the date and time stated?

(Defendant's counsel objected to question because

leading; because witness has already answered it,

and because the insulting manner of counsel shows

that he is simply trying to badger the witness,

thereby gaining an advantage and I instruct the wit-

ness not to answer any such questions.)

(Mr. Cobb instructed the witness not to answer.)
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A. (Mr. NOAYELL.) You have already got my
answer.

Q. Is that your answer?

A. (Witness did not answer.) •

Q. Do you decline to answer?

(Counsel for defendant instructed witness not to

answer.)

A. (Witness did not answer.)

Q. Do you decline to answer?

A. (Witness did not answer.)

Q. Do you hear my question?

A. (Witness decline to answer.)

Q. Do you hear my question?

A. (Witness does not answer.)

Q. Do you hear what I say to you?

A. (Witness does not answer.)

Q. Do you propose to remain silent ?

Mr. COBB.—Mr. Boyce, when you ask proper

questions such as a lawyer should ask, I shall in-

struct witness to answer, but I am here to protect

these people, and unless you can conduct it in that

way, we will end the examination right here, and

you can appeal to the Courts.

Mr. BOYCE.—Please repeat the question put to

witness that was originally objected to and which

witness has so far decUned to answer.
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(Question read to witness.)

A. I stated that I have no recollection of any

such talk with Mr. Fairchild; if I had, I would ad-

mit it, Mr. Boyce, I assure you of that.

Q. Do you remember what hotel you stopped at,

that time in New York?

A. I do not. I don't remember that I was there,

Q. Do you remember that you were at the Mur-

ray Hill hotel on June 16, 1896? A. I do not.

Q. Do you deny that joii were there?

A. I do not.

Q. Did you procure from Mr. Henry Endicott his

proxy to present and vote him, or his stock, rather,

at the meeting on the 24th of June, 1896 ?

(Objected to by counsel for defendant because it

has already been asked and answered, and I instruct

witness not to answer it any more. We have to get

through this some time to-night.)

A. I have already answered that question.

Q. I ask you if you did not receive his stock or

his proxy for his stock?

A. I have no recollection.

(Objected to by defendant's counsel because it has

already been answered.)

Q. Did you not represent to Mr. Endicott when

you procured his proxj^ for his stock for the meet-

ing of June 24th, 1896, that the Company was to re-
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ceive fifteen claims, the Johnson group being in-

cluded, therein?

(Counsel objected to question because leading, and

because it assiunes that the witness did procure the

proxy from Mr. Endicott, which is a fact which wit-

ness saj^s he has no recollection of. The question

is therefore without meaning.)

A. I have already answered that question.

Q. Is that the reason you now decline to answer?

A. I don't see the necessity of my answering it

the second time.

Q. You know the location of the Johnson Group

of mines in respect to the properties owned by the

Berner's Bay Mining and Milling Company, do you

not? A, Yes, of course I do.

Q. Do you know that the position and situation

of the Johnson Group make them very desirable for

the owners of the Berner's Bay Mining and Mill-

ing Company?

(Objected to by counsel for defendant because

leading.)

A. I don't know that they would be valuable to

the Company.

Q. How are the}^ situated in respect to the work-

ings of the Berner's Bay M. & M. Co.?
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A. The situation of the Johnson Group does not

interfere in any way with the work of the Berner's

Bay Mining and Milling Co.

Q. In 1896, prior to the meeting of June 24th,

didn't you represent that the Johnson Group of

mines were so situated that they could be worked

to great advantage with the other twelve claims and

the Berner's Bay Mining and Milling Company?

(Counsel for defendant objected to question be-

cause leading and because irrelevant and immaterial

and because the question is not susceptible of an in-

telligent answer; for the reason that it does not ask

to whom the representations were made.)

A. Will you please read Mr. Cobb's objection?

(Objection read.)

A. My memory does not serve me sufficiently to

answer that question intelligently.

Q. Did you make any such representations to any

of the persons interested in the corporation and

whose consent to the change you desired to affect.

A. What do you mean by change ?

Q. By adding to the bonded indebtedness and

issuing additional stock?

(Objected to by counsel for defendant because

leading.)

A. I have no recollection sufficient to justify me

in stating as to what I said or didn't say.
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Q. Isn't it a fact that the acquisition of the John-

son Group was the chief inducement for the increase

of the capital stock of the comxDany and the increase

of the bonded indebtedness.

(Counsel for defendant objected to question be-

cause leading.)

A. I consider that the twelve claims that we

deeded to the company were of sufficient value to

justify the transaction, as it was conducted by the

stockholders.

Q. What did you receive for your share of the

twelve claims?

A. I haven't received anything yet.

Q. Haven't received anything? A. No.

Q. Was there 500,000 shares of stock transferred

to you?

A. It was transferred to me for the purpose of

financing the 300,000 dollar bonds.

Q. And was that the reason and purpose of the

transfer of 500,000 shares of stock to you, Mr. No-

well?

A. The bonds could never have been financed

without it.

Q. Was that the purpose of the corporate act in

transferring that stock to you, sir?
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A. The understanding was that I should use the

stock as far as necessary for finanr-ing the 300,000

dollar bonds.

Q. How was that understanding ascertained?

A. I can simply say that the bonds were placed

in my hands to finance.

Q. The additional bonds?

A. Yes, and there was no market value for them.

They must have gone on the market for 25 cents.

From the consideration of bonus stock I was en-

abled to get money on them by pledging them un-

der my own personal guarantee, as collateral, and

the most of those 500,000 shares were delivered to

other parties in consideration of their loaning money

on the bonds, and most of those are to-day held as

collateral by my negotiations to get money to carry

on the business here.

Q. What corporate act or record discloses that

that was the purpose in giving you the 500,000 shares

of stock?

A. Simply the books of the company; the stock

ledger shows that the larger portion of the 500,000

shares of stock was issued to people that loaned

money on the bonds and advanced money on them as

a bonus.

Q. You had nothing to do with the million dollars

shares of stock; the million dollars face value?
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A. There was really no intrinsic value to that

million dollars stock; it was wholly problematical.

Q. Did you consider that stock of no value?

A. If I had, I would not have done what I did,

afterward property over. I believe in the merit of

that property, and I believe to-day, Mr. Boyce, that

good management with capital would make that

stock good, not to say anything about the Johnson

property at all; beyond pajdng the receiver's in-

debtedness, the bonded indebtedness, that the Ber-

ner's Bay properties are competent to place that

stock on a dividend paying basis.

Examination adjourned until 8 o'clock Tuesday,

March 6th, 1906.

Adjournment of examination was made from 8

o'clock, Tuesday evening, March 6th, to 10 A. M.,

Wednesday, March 7, 1906, when the examination of

witness, Mr. Thomas S. Nowell, was continued by Mr.

Boyce.

Q. Mr. Nowell, I will call your attention to a

question and answer given the other evening found

on page 19 of the notes, and the question is this:

''What authority had you from your son Willis to

deal with the properties vested in him?" Answer,

"I don't remember. I could probably investigate

and answer that question intelligently, but I must ask
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you to give me time to do that. I would be very glad

to do so, and tell you."

Q. Have you made the investigation?

A. I have, sir.

Q. Have you found the authority ?

A. I have.

Q. Have you that written authority now ?

A. I haven 't it with me. I was given a power of

attorney from Willis to act for him.

Q. Well, that is what I want to know; if that

paper can be produced by you ?

A. I don't know. I remember now that I had the

power of attorney vested in me, and there is no ques-

tion about that; that is, we are both satisfied that

there was a power of attorney at that time.

Q. That is what I asked you—if 3^ou could pro-

duce that power of attorney?

A. That power of attorney is in Boston, I think,

among my papers in Boston.

Q. Have you made an examination to ascertain if

it is here? A. No, I have not.

Q. So you don't know where it is?

A. No, I am not certain whether it is here; if it

is here, I will be very glad to look it up.

Q. When can you look it up ?

A. I could look it up within twenty-four hours.
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Q. I wish you would please, and let us attach a

copy of it to this deposition.

A. All right. I will be very glad to do that.

Q. Did you organize the Nowel Mining and Mill-

ing Company ?

A. In connection with Mr. Hackett. Mr. Hack-

ett is one of the incorporators.

Q. When was it organized?

A. I think it was in 1898. I am not certain

whether it was '98, '97 or '99. I could ascertain that

fact.

Q. Here? A. Yes.

Q. Where was the principal place of business of

that corporation ? A. Portland, Maine.

Q. It had its principal office there ?

A. Yes, the headquarters and main office were

there, and the clerk must be a resident of Maine.

Q. Were the corporation books and records kept

in Maine? A. No.

Q. Where were they kept? A. In Boston.

Q. At your office at 5 Tremont Street?

A. Well, tlie records, the official records of all the

companies were in the office of Mr. Payson.

Q. Mr. Payson—what are his initials ?

A. William M. Payson.

Q. Where does he reside ?

A. At the present time—Boston.



John C. McBride et al. 333

(Deposition of Thomas S. Nowell.)

Q. Are all the corporate books and papers in his

possession, Mr. Pa3^son's?

A. To what extent do you appl}^ that question ?

Q. I asked you if all the corporate books and

papers are in the possession of Mr. Payson ? I refer

to the Nowell Mining and Milling Company.

A. The by-laws and official records of the acts of

the stockholders are in the hands of Mr. Payson.

Q. You mean the minute-books ? A. Yes.

Q. Is the stock register, or stock ledger, in his

hands also ?

A. Yes, I think so; that is it is in the office at

Boston.

Q. What was the capital stock of that corpora-

tion?

A. A million dollars, if I remember right.

Q. What were the stockholders'?

A. Wallace Hackett, Arthur L. Nowell, Willis E.

Nowell and Thomas S. Nowell.

(Counselor defendant objected to question because

it is not the best evidence. We can produce these

books if you want them. The books themselves are

the best evidence as to who were the stockholders ?)

Q. Is it not true that all but four shares of the

capital stock of that corporation—The Nowell Min-

ing and Milling Compan}^—were issued to and is still

held by your son Willis ?
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(Objected to by counsel for defendant because it is

not the best evidence, and because it is irrelevant, im-

material, and because leading ; and I instruct the wit-

ness not to answer. "\Ye will produce the books at

the proper time.)

NOTARY PUBLIC (Mr. Heid).—It remains

with you in respect to the question as to whether you

will answer it or follow the instructions of your coun-

sel and decline to answer.

A. I follow the instructions of my counsel in re-

spect to answering that question.

Q. Then do you decline to answer the question ?

A. I have answered it.

Q. I did not imderstand that you had answered it.

Do you now claim that you have answered that ques-

tion that I asked you?

A. I stated that I proposed to follow the instruc-

tions of coimsel.

Q. And declined to answer it on that account?

A. I don't know as that is necessary.

Q. Does that corporation own any other proper-

ties than the Johnson group? I am referring to

the Xowell Mining and Milling Company.

A. I don't remember now what other claims, if

any, adjoined the Johnson Group?
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Q. Do you know anything about the property

owned or held by the corporation, the Nowell Mining

and Milling Company? A. Do I know?

Q. Yes, sir.

A. I know that I owned the Johnson properties.

Q. AVhat do you mean by that ?

A. The corporation?

Q. You say ''I owned"—when did they own it ?

A. At the time it was incorporated.

Q. For how long?

A. Until the rights were vested in the Alaska

Nowell Gold Mining Company.

Q. AYlien was the Alaska Nowell Gold Mining

Com^pany organized ?

(Objected to by counsel for defendant because not

the best evidence. The charter of the Alaska Nowell

Gold Mining Compan}^ is of public record in the Dis-

trict of Alaska and it shows the date of organiza-

tion.)

A. I think it was in the year 1903; I am not

certain.

Q. Did you organize that corporation?

A. It was incorporated by my son and myself.

Q. For what purpose ?

A. For the purpose of acquiring the properties

controlled by the Nowell Mining and ^Milling Com-

pany.
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Q. Including the Johnson group of claims'?

A. Yes.

Q. Was there any transfer or attempted trans-

fer from the Nowell Mining and Milling Company to

the Alaska Nowell Gold Mining Company ?

(Objected to by counsel for defendant because not

the best evidence ; because the deed, which is the only

competent evidence of it, is of record in the office of

the U. S. Commissioner at Juneau, and I instruct the

witness not to answer the question.)

A. Attempted transfer; what do you mean? I

stated that the Nowell Mining and Milling Company

transferred the property to the Alaska Nowell Gold

Mining Company.

Q. That is a local corporation, is it not ?

A. Under the laws of Alaska. Yes.

Q. Are you the president of that corporation?

A. I am.

Q. Where are the books and corporate records of

that corporation?

A. In your office.

Q. Who are the stockholders in the Alaska Nowell

Gold Mining Company?

(Objected to by counsel for defendant as not the

best evidence; because the stock books can be pro-

duced at any time, and I instruct the witness not to

answer.)
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Mr. HEID.—Now Mr. Nowell, it remains with you

whether you want to answer that question or follow

the instructions of your counsel and decline to ans-

wer.

A. I see no objection to stating that Mr. Wallace

Hackett and my sons and myself are stockholders.

Q. To what extent?

A. Well, I cannot state that. I don't remember

the extent; the records will show.

Q. Can you produce the records ?

A. At the proper time.

Q. Can you now? A. I cannot.

Q. You can't or will not?

A. I will be governed entirely by the directions of

my counsel in that respect.

Q. I ask you now if the corporate books, the stock

register or stock record is in your possession and

under your control at this time as the president of the

company ?

A. The stock books and register are in the office

of the secretary.

Q. AVho is the secretary ? A. My son, Willis.

Q. Have you authority to produce those books at

this time ?

(Objected to by counsel for defendant because call-

ing for a conclusion of law and fact and that the offi-

cer of a corporation be authorized to produce books
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of the corporation except by a proper ser\dce upon

the corporation.)

A. My attorney has answered that question.

Q. Do you decline to answer on that ground ?

A. I think that is sufficient.

Q. You think that is sufficient ?

Mr. BOYCE.—That's all.

Witness THOMAS S. NOWELL.

Cross-examination.

(By Mr. J. H. COBB.)

Q. The meeting of the stockholders of the Bern-

er's Bay Mining and Milling Company that was held

on the 24th day of June, 1896—I will ask you if you

attended in person that meeting ? A.I did not.

Q. Did you have any representative at that meet-

ing? A. I did.

Q. Who was it ? A. William M. Payson.

Q. Did he have any authority from you to offer

for sale any mining claims to the Berner's Ba}^ Min-

ing and Milling Company through its stockholders, at

the meeting assembled?

(Objected to by coimsel for plaintiff on the ground

that it is irrelevant, immaterial and incompetent, im-

proper and not proper cross-examination.)

(Objection withdrawn.

)
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A. Mr. Payson had full aiithorit}^ from me as my

attorney to act.

Q. What claims was he authorized by you to offer

to the company ? J 23
(Objected to by counsel for plaintiff because irrele-

vant, immaterial and incompetent and not cross-ex-

amination.) I -'*'l^?^

(Objection withdrawn.)

A. I find by examination of my papers in my

office that I wrote a letter to the stockholders at that

meeting, dated June 22d in which

—

(Objected to by counsel for plaintiff unless the let-

ter is produced.)

Mr. COBB.—We haven't the original letter, but

we have a certified copy.

Mr. BOYCE.—Well, what I meant was that I

would object to witness stating the contents of the

letter, if he has the letter, unless it was produced.

(Certified copy of letter was then produced by wit-

ness. It was first read by counsel for plaintiff, then

exhibited to witness, whereupon Mr. Cobb continued

his cross-examination.)

Q. I will ask you, Mr. Nowell, if the following let-

ter is the one that you wrote ?
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(Counsel for plaintiff objected to witness identify-

ing the letter, he not having made the copy.)

(Copy of letter follows :)

*'To the Berner's Ba.y Mining & Milling Company, 30

Exchange Street, Portland, Maine.

Gentlemen : I hereby offer in behalf of myself and

Willis E. Nowell, to sell and convey or cause to be

conveyed to your said corporation the last twelve

mines, mining clauns and properties named in Art.

Ill of the call for the call for the special meeting of

June 24, 1896, for the fifteen thousand shares of new

stock of said corporation of the par value of one hun-

dred dollars each (if the same shall be authorized by

said meeting) as full paid stock, and that said Willis

E. Nowell will enter into an agreement with said cor-

poration and place in trust ten thousand (10,000)

shares of said increased stock as security for its per-

formance, the right to vote such stock being retained

by him, that such ten thousand shares of increased

stock shall not be entitled to nor receive any divi-

dends from any net earnings of the company until

such time as the present original one million dollars

of capital stock shall have received one million dol-

lars in such dividends, being the amount of such stock

at its par value, it being also agreed that until the

time last mentioned, dividends shall be paid on the

other $500,000 of said increased stock, so far as the
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same shall be meanwhile outstanding and not kept as

treasury stock, as and whenever dividends shall be

paid on said one million dollars of original stock.

Dated at Boston, Mass. Jmie 22, 1896.

Very respectfully,

(Signed) THOMAS S. NOWELL."

Mr. COBB.—Q. This copy of the letter that you

testified to—I will ask you if it is a sworn copy, and

if so, who by ?

A. It is sworn to by my son George M. Nowell. It

is in his handwriting. I know his writing.

Q. I believe you stated that there was a meeting

of the directors of the Berner's Bay Mining and Mill-

ing Company held on July 1st?

A. I don't remember the date.

Q. About what date?

A. About somewhere from June 30th to July 1st.

Q. Were you present at that meeting of the di-

rectors ? A.I was.

Q. Who else was present ?

A. Mr. Hobart, Mr. Hackett, Mr. Henry Endi-

cott.

Q. Was Mr. Plummer present ?

A. He was not.

Q. Do you remember any of the other directors

that were present ?

A. I don't remember any others.
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Q. Was Mr. Payson present?

A. I don't remember whether he was or not.

Q. Now, Mr. Nowel, I will ask you, if, at this di-

rectors' meeting, the transactions of the meeting of

the stockholders on June 24th was not laid before

them and passed upon ?

(Objected to as not the best evidence.)

(Objection overruled.)

A. I think they were.

Q. Isn't it a fact that at this directors' meeting

there was laid before the Board of Directors a draft

of a deed in trust which had been voted to be executed

by the Company at the meeting of the stockholders on

June 24th?

(Objected to as not the best.)

(Objection overruled.)

A. I think it was so.

Q. I ask you if it is not a fact that the identical

deed of trust then drawn and laid before the Board of

Directors was the one executed conveying all the

properties of the Berner's Bay Mining and Milling

Company to the International Trust Company, and

which now appears of record in the Office of the

United States Commissioner at Juneau?

(Objected to as not the best evidence.)

(Objection overruled.)

A. I think there is no doubt but what it was.
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Q. Isn't it true that it was the intention of the

Board of Directors to include in that deed in trust the

entire properties of the Berner's Bay Mining and

Milling Company in Alaska?

(Objected to by counsel for plaintiff on the ground

that it is not the best evidence; the record of the

meeting will disclose the action of the directors taken

and therefore, it is incompetent, irrelevant and im-

material and not proper cross-examination.)

(Objection sustained.)

A. I have no doubt but that the directors fully un-

derstood the result of the stockholders' meeting, and

that all the properties that were to be vested in the

company were to be included in that deed.

Q. Counsel for plaintiffs moved to strike out the

answer of the witness as not responsive.

(Motit)n granted.)

Q. Have you any copy of the transaction of the

Board of Directors of the meeting mentioned ?

A. I think I have a certified copy.

Q. Isn't it a fact, Mr. Nowell, that the Board of

Directors on this 30th day of June or 1st of July,

1896, fully understood that the Berner's Bay Mining

and Milling Company were not purchasing the prop-

erties known as the Johnson Group?

(Objected to by counsel for plaintiffs because ir-

relevant, inunaterial and incompetent.)
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(Obj ection withdrawn.

)

A. I think that the certified copy of the action of

the directors will demonstrate that fact.

Q. Has any director, officer or stockholder of the

Berner's Bay Mining and Milling Company, or the

company itself, ever, at any time, claimed that the

Berner's Bay Mining and Milling Company had pur-

chased or contracted to purchase the Johnson proper-

ties?

A. No, sir. That is, according to my memory, I

have no recollection of anyone ever raising that ques-

tion.

Q. Now, then, I will ask you this question. Isn't

it a fact that Mr. Henry Endicott, Mr. Hackett and

Mr. Hobart have been on the Board of Directors for

the Berner's Bay Mining and Milling Company since

June, 1896—have they?

A. They have, until Mr. Hobart 's death.

Q. What year did Mr. Hobart die?

A. I couldn't say. It was several years after

that.

Q. Isn't it a fact that these three gentlemen were

directors up to the time of Mr. Hobart 's death, the

other two since then?

Mr. BOYCE.—What other two?

Mr. COBB.—Q. Henry Endicott and Wallace

Hackett—have been authorized to look after the af-
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fairs of the Berner's Bay Mining and Milling Com-

pany, haven't they? A. They have.

Q. Isn't it a fact that as directors of the Berner's

Bay Mining and Milling Company, they have repeat-

edly opened negotiations with yourself and your co-

owners for the purchase and consolidation of the

Johnson properties with the properties of the Bern-

er's Bay Mining and Milling Company?

(Objected to by counsel for plaintiffs as irrelevant,

immaterial and incompetent, and not proper cross-

examination.)

(Overruled.)

A. I have records to substantiate that fact in sev-

eral instances.

Q. I believe you stated that the purpose of or-

ganizing the Alaska Nowell Gold Mining Company

was to acquire and develop the Johnson properties?

A. Yes, sir, it was.

Q. Isn't it a fact that Mr. Hackett became and

is now an officer of the Alaska Nowell Gold Mining

Company? A. It is.

Q. Isn't it a fact that at the time he became such,

he was also a director of the Berner's Bay Mining

and Milling Company ? A. It is.

Q. Did you ever at any time enter into a contract

for yourself or as agent and attorney in fact for
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Willis E. Nowell, to convey the Johnson properties

to the Berner's Bay Mining and Milling Company?

A. Not to my knowledge or memory. I have no

recollection of any such transaction.

Q. I now hand you a paper and ask you what it

is*?

(Mr. Cobb handed paper to witness.)

A. It is a certified copy of the meeting of the di-

rectors of the Berner's Bay Mining and Milling Com-

pany.

Q. Meeting of w^hat date?

A. June 30th.

Q. 1896? A. 1896—June 30th.

By Mr. COBB.—We offer this sworn copy in con-

nection with the testimony of witness in cross-ex-

amination.

(Counsel for plaintiffs objected on the ground

that it is not the best evidence and incompetent.)

(Overruled.)

(Counsel for defendant thereupon gives notice to

counsel for plaintiffs, that inasmuch as Messrs. Corn-

ing, Gillespie and Fairchild, at whose petition this

suit was brought, were authorized to have control

and possession of the original books, that they pro-

duce the same at the trial herein.)
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By Mr. COBB.—We gave them notice to produce

those books.
: ,
J^i ,!2M3

By Mr. SHACKLEFORD.—We say that we

haven't the directors' records and never have had

them.

By the COURT.—I will admit it.

Plaintiffs except.

STIPULATION.

It is hereby stipulated by counsel that the above

named instrument testified to shall be copied into the

record instead of attached to it as an exhibit.

Cop3" of minutes of meeting of June 30, 1896, fol-

lows:

"COPY.
Boston, June 30, 1896.

A meeting of the Directors of the Berner's Bay

Mining and Milling Company was duly held at the

office of Thomas S. Xowell, 5 Tremont Street, Bos-

ton, Mass., this day at eleven o'clock in the forenoon

pursuant to a call and notice to all Directors.

There were present: Messrs. Aaron Hobart,

Henry Endicott, Wallace Hackett and Thomas S.

Nowell.

The record of the last meeting of May 25th, 1896,

having been read, it was voted.

That whereas, no final action has been taken nor
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papers executed under the votes of said meeting of

May 25, 1896, herein last recorded, and whereas, the

stockholders have deemed it best, as appears from

their records to make a new issue of five hundred

thousand dollars ($500,000) of bonds and secure the

same by a new mortgage instead of extending the

time of payment of the bonds of the issue of Nov.

15, 1892.

Therefore Resolved that the said votes of the meet-

ting of May 25th, 1896, are hereby rescinded and an-

nulled.

The records of the stockholders' meeting of June

24th, 1896, and the mortgage trust deed securing the

$500,000 of bonds thereat authorized were then pre-

sented and considered and it was thereupon voted.

That the action of the stocldiolders at their meeting

of June 24, 1896 authorizing and directing an issue

of $500,000 of corporate bonds dated July 1, 1896,

as described, and for the purpose set forth in their

votes, to be secured by a mortgage trust deed of the

mines and mining properties in Alaska, to the Inter-

national Trust Company, Trustee, is hereby approved

and adopted and the said bonds and mortgage deed

and all the terms and conditions thereof in form and

substance as drawn and presented to this meeting

and to said stockholders' meeting are ratified and

confirmed and ordered to be executed in the corpo-
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rate name by the President and Treasurer and sealed

with the corporate seal by the Treasurer, and said

mortgage acknowledged and delivered for the i3ur-

poses therein set forth.

Voted: That the Treasurer be and is hereby au-

thorized to issue the notes of the Company for the

sum of ($10,500) Ten thousand fiA-e hundred dollars

for the purpose of meeting the obligations of the

Company up to the time that the new issue of bonds

are ready.

There being no further business the meeting then

adjourned.

Attest

:

(Signed) ARTHUE L. LOWELL,
Asst. Clerk.

I. George ]\I. Nowell do solemnly swear that the

within is a true copy.

GEORGE M. NOWELL.
Boston, Mass., Jan. 6, 1906.

Then personally appeared the above named George

M. Nowell before me this day and made oath that tlie

herein contained writing is a true copy.

[Seal] TRUMAN R. HAWLEY,
Notary Public.

Certificate registered with Clerk of Suffolk County,

Massachusetts."
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Redirect Examination.

(By Mr. BOYCE.)

Q. I understood you to say that you had record

evidence to prove that the gentleman you referred

to had entered into definite negotiations with you in

respect to the purchase of the Johnson Group or the

consolidation of the Johnson Group with the Ber-

ner's Bay Mining and Milling Company properties.

Is that correct?

A. I will state that I think that I can produce

that evidence but it may have to come from the east.

Q. AVhat did you refer to ; that is what I want to

get at?

A. I refer to the fact that in several instances in

the negotiations for the reorganization of the Ber-

ner's Bay Mining and Milling Company, they made

overtures to me and the owners of the Johnson prop-

erties to include them in the reorganization plans.

Q. Now, I ask you what record proof you refer

to?

A. That will be shown on the books of the com-

pany, if they can be produced.

Q. Well, if that is what 3^ou refer to—the evi-

dence on the books of the company—what company

do you refer to ?

A. To the Berner's Bay Mining and Milling Com-

pany.
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Q. Do you refer to any other records?

A. There may be. I am not certain of that.

Q. You know what you referred to?

A. The fact, Mr. Boyce, that in several instances,

the stockholders and bondholders of the Berner's

Ba}^ Mining and Milling Company have vested in me

authority to negotiate the sale of their properties on

any terms that I may deem expedient and to distrib-

ute the proceeds of the sale as may be necessary.

Q. How did they vest such authority ?

A. By a vote of the stockholders.

Q. Is that, then, the record proof that you re-

ferred to in your cross-examination.

A. In a measure. Not wholly.

Q. Now, vdiat other do you refer to. What other

record?

A. Well, I can't definitely state as to the condi-

tions, only that, as my memory serves me, that there

are several instances where the stockholders and

bondholders of the Berner's Bay Mining and Milling

Company were in co-operation with me for the pur-

pose of disposing of the Johnson properties in con-

nection with the Berner's Bay Mining and ^lilling

Company properties.

Q. Well, I ask you whether the records of the

company are the sole records proofs to which you

referred in your cross-examination?
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A. I think that the records of the company will

substantiate those facts, and there may possibly be

other evidence which can be produced.

Q. I ask you, Mr. Kowell, what you referred to

in your cross-examination outside and beyond the

records of the corporation ?

A. I referred to several instances where I was

empowered by the Berner's Bay Mining and Milling

Company to negotiate a sale of their properties in

connection with the Berner's Bay Mining and Mill-

ing Company, and I think I can produce the au-

thority that was vested in me that will throw light

on that matter.

Q. Well, I don't want to repeat this question, but

I want you to understand the purport of my question,

and that is, whether you referred to a proof outside

and other that the record proof of the corporate ac-

tion of the Berner's Bay Mining and ^lilling Com-

pany. Do you imderstand that? I don't want to

repeat the question, but I want to make it clear to the

witness exactly what distinction I wish to draw.

A. I cannot clearly state as to whether I can fur-

nish any other evidence beyond the records of the

Berner's Bay Mining and Milling Company.

Q. Is that the only proof that you referred to in

your cross-examination ?
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A. I cannot say as to that; there ma}' be other

proof that were not brought clearly to my mind at the

present time.

Q. You stated in your cross-examination that no

one connected with the Berner's Ba}^ Mining and

Milling Company, or the corporation itself, ever

claimed or advanced a claim that they had purchased

or intended to purchase the Johnson Group in the

transaction of June 24, 1896. Is that true %

A. It is; so far as my memory serves me. I

don't know of any evidence that can be shown

whereby any overtures were ever made to me of that

nature.

Q. Then I understand you now to state that no

claims of that kind were ever advanced to jow a^fter

the 24th of June, 1896 until the commencement of

this suit?

A. Not to my recollection.

Mr. BOYCE.—That will do.

(Signed) THOMAS S. NOWELL.

Mr. WILLIS E. NOWELL, a witness for the

plaintiffs, having been previously sworn, testified as

follows

:

(Defendants at the trial withdraw objections

stated in deposition.)
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Direct Examination.

(By Mr. BOYCE.)

Q. Mr. Nowell, will you please state your name,

residence and occupation"?

A. Willis E. Nowell ; Juneau, and my present oc-

cupation is steamboating.

Q. You are the Willis E. Nowell referred to in

the testimony of j^our father, Thomas S. Nowell ?

A. Yes, sir.

Q. And you at one time held the Johnson Group

of claims, did you not ? A. Yes, sir.

Q. You acquired them by purchase originally?

A. Yes, sir.

Q. When did you acquire those properties?

A. I think the last payment was made in 1898.

I am not sure of that.

Q. In '98?

A. I think so, I am not certain.

Q. Then in June, 1896, did you not o^^m them?

A. No, sir.

Q. You did not ? A. No, sir.

Q. Did you in June, 1896, ever authorize j^our

father Thomas S. Nowell to dispose of those proper-

ties? A. Not to my recollection?

Q. Did you in June, in or prior to June, 1896,

authorize your father, Thomas S. Nowell, to dispose

or offer to the Berner's Bay Mining and Milling
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Company, any mining claims or properties belonging

to you in the District of Alaska?

(Objected to by counsel for defendant because

leading, and because it has been shown in evidence

that whatever authority was given by Willis E.

Nowell to Thomas S. Nowell was in writing and the

writing is the best evidence.)

A. Well, my father has had a general power of

attorney ever since I have been in the country to act

for me.

Q. From what date?

A. Well, that I can't remember, but my recollec-

tion is that he has had this power of attorney from

me ever since I have been in the country.

Q. What year was that ?

A. I think 1894. Yes, 1894.

Q. That power of attorney was general in form

and designated no particular property?

(Objected to by counsel for defendant because the

power of attorney is the best evidence.)

Q. Have you a copy of that power of attorney?

A. I can't say.

Q. Do you know whether you have ?

A. I don't know.

Q. Can you produce it at this hearing under the

objection made by your counsel as to its contents be-
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ing best slio^^Ti by the instrument itself ? I now ask

you if you can and will produce it at this hearing ?

A. I can't produce it.

Q. You can't produce it?

A. I don't remember of having a cox3y.

Q. Did you ever sign the original?

A. Certainly. I would naturally sign any power

of attorney that I might give.

Q. Xow, I am going to ask you if you have ever

seen it since? A. That I don't remember.

Q. Was it ever recorded?

A. That I can't say.

Q. AVas it ever revoked? A. No, sir.

Q. It is still in existence? A. Yes. sir.

Q. In the month of June, 1896, where were you

residing ?

A. To the best of my knowledge, here, in

Alaska.

Q. TTere you east in June, 1896 ?

A. Xo, sir, not that I remember.

Q. Did you give any special authority or direc-

tions to your father, Thomas S. Xowell, concerning

the disposal of mining claims belonging to you in

Alaska, to the Berner's Bay Mining and Milling

Company ?

A. Xot to mv recollection.
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Q. You were present when I read the list of

claims referred to night before last to your father,

were you not ? A. Yes, sir.

Q. Do you recall those claims now?

A. Yes, I recall a number of them.

Q. Are you able to state which of those fifteen

claims that I read at that time belonged to you prior

to the month of June, 1896?

A. No, I can't name all of them.

Q. You cannot? A. No, sir.

Q. Is there any way for you to state which ones

they were?

A. I could look up the abstracts and ascertain

from them.

Q. Can you tell from hearing the names?

A. I would not trust to my memory.

Q. How many claims did you subsequently deed

to the Berner's Bay Mining and Milling Company?

A. That I can't say at this time.

Q. Do you know how much you sold them for to

the Berner's Bay Mining and Milling Company?

A. How much I sold them for?

Q. Yes.

A. Well, the stock was vested in me, a million dol-

lars worth of stock.

Q. Was that for yourself? A. Yes, sir.
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Q. You receiTed from the Berner's Bay Mining

and ^lilling Company a million dollars in shares of

the capital stock of that corporation?

A. Yes, sir.

Q. In consideration for what?

A. In consideration for the interest of certain

claims that were turned over to them.

Q. Can you tell what those claims were?

A. At this time I cannot.

Q. Can you tell how many claims there were?

A. At this time, I cannot.

Q. I imderstood you to say that at that time you

did not own the Johnson properties?

A. No, sir.

Q. How long after that before you acquired the

Johnson Group?

A. To the best of my recollection I think the last

payment was made in 1898, but of course I would

want to look that up to be sure.

Q. You mean to say that you had no interest in

those claims in June, 1896 ?

A. They had not been paid for?

Q. I am not asking you that. I am asking you if

you had any interest in the Johnson Group in June,

1896? A. I think not.

Q. Then you never authorized your father,

Thomas S. Nowell, to convey the Johnson Group of
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mines or any interest in the Johnson Group of mines

to the Berner's Bay Mining and Milling Company in

June, 1896?

A. Not to my recollection, outside of his having

the general power of attorney from me to act accord-

ing to his judgment.

Q. And that power of attorney was general in

form, and you then did not own the Johnson Group

of mines or any interest in the Johnson Group of

mines ?

A. I don't remember that I did at that time.

Q. Now, I will ask you if you ever had any com-

munication with your father, Thomas S. Nowell, in

respect to the transaction in Boston in June 1896;

communication in writing ?

A. Not to my recollection.

Q. How long prior to the month of June, 1896,

did you see your father, Thomas S. Nowell?

A. I guess it was the summer before, that is in

1895, I think.

Q. And you had not seen him personally from the

summer of 1895 until after June, 1896 ?

A. I think not.

Q. Had you any communication with him by let-

ter, telegram or otherwise, in reference to the John-

son Group of mines prior to the first of July, 1896

1
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A. Not to my recollection.

Q. Do 3^ou know if you received any written com-

munication from him in respect to the transfer of

those properties to the Berner's Bay Mining and

Milling Company prior to Jul}^ 1896?

A. I don't remember.

Q. How did you receive the million dollars worth

of stock? A. How did I receive it?

Q. From who did you receive it and how ?

A. Well, it was voted at the meeting to pay that

amount for those properties.

Q. Did they deliver it to j^ou ? I am asking you

about the manual delivery of the stock. From whom

you got it and who it was delivered to?

A. I don't remember that.

Q. You don't? A. No.

Q. The transaction did not make of an impression

on your mind then ?

A. Well, it was quite a while ago and I don't re-

member all the circumstances in regard to it.

Q. Do you know from whom you got it?

A. Who delivered it to me you mean ?

Q. Yes, sir. A. No, sir.

Q. Do you know whether it was ever delivered to

you ? A. In person ?

Q. Yes, sir.
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A. The stock was kept in Boston.

Q. Was it ever delivered to you?

A. I don't remember whether it was ever deliv-

ered to me in person. I have been in Boston several

times, and the stock remained in my father's office in

Boston as I recollect it.

Q. Can you tell?

A. I cannot state positively in regard to that mat-

ter.

Q. Do you know when it was issued to you ?

A. Well, the records would show that.

Q. I am asking if you know ?

A. I cannot remember the date.

Q. I ask you if you know whether it was ever de-

livered to you?

A. My father had my power of attorney to attend

to those matters for me and to transact my affairs,

and if the stock was delivered to him it would be just

the same as to me.

Q. I now ask you if it was ever delivered to you ?

A. I don 't remember that it was.

Q. You are pretty certain that it was not, are

you not? A. I don't remember,

Q. Did you ever sell or dispose of it?

A. No, sir.

Q. Can you ngw say that you ever saw the stock ?
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A. Well, I no doubt have seen the stock, but I

don't remember at what time, and I cannot state

when, but I no doubt have seen it.

Q. You have no doubt, but you cannot state the

circumstances connected with it? A. No, sir.

Q. Did you organize the Nowell Mining and Mill-

ing Company?

A. Well, it was organized by my father and my-

self and the owners I presume.

Q. Were you present at the time it was organ-

ized? A. That I don't remember.

Q. Were you ever an officer of the corporation the

Nowel Mining and Milling Company ?

A. I think I was a director.

Q. Are you sure about it?

A. Yes, I think I am.

Q. You are ? A. Yes, I think so.

Q. When were you first a director?

A. I think I was a director of the organization at

the time it was organized.

Q. Are you still a director?

A. Is the Nowell Mining and Milling Company

you are speaking of now ?

Q. That is the company I am asking you about.

A. There is no Nowell Mining and Milling Com-

pany at the present time.
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Q. That is news to me. I am asking you if you

were an officer of the Nowell Mining and Milling

Company a corporation?

A. Yes, I think I was a director.

Q. For how long ?

A. That I don't know.

Q. When were you first a director ?

A. That I cannot say.

Q. How long did you continue as a director ?

A. That I cannot say.

Q. Are you a stockholder of the Nowell Mining

and Milling Company? A. Yes, sir.

Q. To what extent; how many shares of stock do

you hold ?

A. I can't tell just the number of shares, I don't

remember.

Q. There were nine hundred and ninety-six

shares issued to you, Were there not?

A. Yes, sir.

Q. And do you still hold them?

A. I think most of them.

Q. Substantially all of them? A. Yes.

Q. Did I understand you to say that the Nowell

Mining and Milling Company no longer exists?

A. Well, it has been merged into the Alaska Now-

ell Gold Mining Company.
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Q. What do you mean by saying it has been

merged ? A. Well, it has been re-organized.

Q. Then the Alaska Nowell Gold Mining Com-

pany, an Alaskan corporation, is the one w^hich you

say is a re-organization of the Nowell Mining and

Milling Company, a Maine corporation ?

A. Yes, sir.

Q. Did you ever receive any stock from the Al-

aska Nowell Gold Mining Company?

A. Yes, sir.

Q. How much stock.

(Objected to by counsel for defendant because the

books of the company are the best evidence.)

A. I don't remember the number of shares.

Q. Equivalent to the number of shares of stock

which you owned in the Nowell Mining and Milling

Company? A. Yes, sir.

Q. Practically? A. Yes, sir.

Q. Did you eventually buy the Johnson Group of

mines? A. Yes, sir.

Q. I understood you to say that the first payment

for them was made in the year 1898 ?

A. I am not sure, but to the best of my recollec-

tion it was.

Q. How much did you pay for them ?

A. Twenty-five thousand dollars.
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Q. Did any of the money going to the purchase of

those mines come from the Berner's Bay Mining

and Milling Company ? A. No, sir.

Q. Was that pa}Tnent made in cash ?

A. Yes, sir.

Q. Where and to whom?

A. Here, to Mr. Richard Johnson.

Q. Did you receive some of those mines through

proceedings in the Probate Court; in other words,

did the title pass to you through proceedings in the

Probate Court? A. Yes, sir.

Q. By administration deed ?

A. Partly by it.

Q. AYhen were the Johnson mines, or the Johnson

Group as they are commonly called first contracted

for by you ? A. First what ?

Q. Contracted for—when did you begin to acquire

an interest in the property ?

A. I think it was in the fall of 1896, to the best

of my recollection.

(Mr. Thomas Nowell prompted witness by saying

1895. Counsel for plaintiffs objected to any person

communicating with witness while under examina-

tion.)

By WITNESS.—I wish to change my answer to

1895, to the best of my recollection.

Q. Why do you change it?
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A. Well, I came out here in 1894 and it was that

next summer that we made the arrangement—1895,

it would be.

Q. Did the remark of yout father recall the date

to your recollection I

A. Well, I spoke first without giving it due con-

sideration.

Q. Your father, since you came to Alaska, has held

that general power of attorney and transacted all

your business, and managed all your business affairs

without si^ecial direction from you in that connec-

tion? A. Yes, sir.

Q. Are jou an officer of the Alaska Nowell Gold

Mining Company ? A. Yes, sir ; I am.

Q. What position do you hold?

A. I am secretary.

Q. Have you the books of that company in your

possession? A. Yes, sir.

Q. Are they here in Juneau?

A. Yes, sir.

(Signed) WILLIS E. NOWELL.

No cross-examination.

United States of America,

District of Alaska,—ss.

I, John G. Heid, a notary public in and for the

District of Alaska, do hereby certify that the wit-
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nesses in aforesaid depositions, named Thomas S.

Nowell and Willis E. Nowell, were by me each sever-

all.y duly sworn; that said depositions were then

taken at the time and place mentioned in the annexed

Order of Court, to wit, at" the office of Heid & Day

in the town of Juneau, District of Alaska, beginning

on the 5th day of March, 1906, between the hours of

2 o'clock P. M. and 10 o'clock P. M. of said day;

thence adjourned until 8 o'clock P. M. March 6th and

then further adjourned until Wednesday, March 7th,

1906, when the taking of the depositions was resumed

between the hours of 9 o 'clock A. M. and 4 o 'clock P. M.

of said da}^, and that said depositions were reduced

to writing by J. C- Sutley in my presence and under

my direction, and when completed were read by each

of said witnesses and by them severally corrected,

and were by each of them subscribed in my presence.

In witness whereof, I have subscribed, my name

and affixed my notarial seal this 12th day of March,

1906.

[Seal] JOHN G. HEID,

,^
Notary Public for the District of Alaska.
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Court reconvened April 28th, 1906, at 10 o 'clock A. M.

THOMAS S. NOWELL, a witness for the plain-

tiff recalled, and testified as follows

:

(By Mr. SHACKLEFOED.)

Q. Mr. Nowell, are these transfers on the stub

book in your handwriting? A. Yes, sir.

Q. Referring to stub No. 1, the stub states that

the 37,500 shares represented by Certificate No. 1

were transferred by Willis E. Nowell to George M.

Nowell, Trustee; the word trustee afterwards is

striken through with an ink mark. Where is the cer-

tificate book that shows Willis E. Nowell's original

7500 from which that was transferred ?

A. The records of the organization of the com-

pany shows that he had the stock. There is no other

certificate book excepting this. There has been no

issue of stock excepting what you have seen right

there.

Q. All of the stock then was originally issued to

Willis E. Nowell?

A. Yes, sir. All of the issue excepting the four

shares.

Q. Well, of those four shares you had one ?

A. Yes, sir.

Q. That was transferred to you by Willis E.

Nowell, wasn't it? A. No. Subscribed for.

Q. I call your attention to stub No. 7; that was

transferred from Willis E. Nowell to you, wasn't it?
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A. No, I think that is an error. AYe subscribed

for it. Mr. Hackett and we subscribed for a share

each in order to qualify.

Q. !N'o certificate was exev delivered to Mr. Hack-

ett, was there ? A. No, sir.

Q. So that outside of Mr. Hackett, originally

Willis E. Nowell held all the stock in the company

except one share which you

—

By Mr. COBB.—We object to leading the witness.

(Obj ection overruled.

)

Q. Except one share which you have and one

which F. D. Nowell had? A. Yes, sir.

Q. From that day all the present stock of the com-

pany has been held by yourself and Willis E. Nowell

and one share by F. D. Nowell except 1561 shares is-

sued to George M. Nowell Trustee ?

A. No. There is the tirst certificate that was is-

sued and then afterwards exchanged to him direct.

Q. That was issued October 8th, 1905 ?

A. Yes, sir.

Q. Originally as trustee?

A. Originally as trustee and afterwards it was

changed.

Q. You stated in your direct examination yester-

day that the stock which Mr. George M. Nowell held

be held for the purpose of sale only?

A. No. _ __ .--'^*^
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Q. Didn 't you say in your examination yesterday

that the stock of George M. Nowell was sent east to

him for sale and negotiation ?

A. The original issue was, but the second issue

had an outright sale.

Q. When was that sold, since October, 1905 ?

A. Yes, sir.

Q. Who sold it to him? A. Willis.

Q. What consideration was paid for the sale ?

By Mr. COBB.—We object. He cannot inquire

into the private affairs of the dealers in this way.

(By the COURT.)

Q. Mr. Nowell did I understand you to-day that

that first certificate of stock was issued to George M.

Nowell as trustee for the purpose of selling it ?

A. Yes, sir.

Q. In October was that certificate changed or that

one canceled and a new one issued to him ?

A. In November.

Q. That certificate was canceled and the new one

issued to him ? A. Direct, yes.

Q. By the company or how did he get possession

of it?

A. It was sold by Willis Nowell. The stock was

vested in him.

Q. That was a transaction between Willis Nowell

and George Nowell ? A. Yes, sir.
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Q. The stock was issued by the company to Willis

Nowell in pajTnent for the properties and then Willis

Nowell sold it?

By the COURT.—I sustain the objection.

(Plaintiffs except.)

(By Mr. SHACKLEFORD.)

Q. Mr. Nowell, when was it you first requested

your son George M. Nowell in the fall of 1905 to ask

Mr. Endicott for a copy of this proposition of June

3,1896? A. When was it?

Q. Yes ? A. I don 't remember.

Q. You remember that you obtained such a paper

in the fall of 1905, don't you?

A. I don't remember, no.

Q. He sent you a copy didn 't he ?

A. He sent me a copy. I don't know about the

date. I know that we have a copy and it is in the

testimony.

Q. In the fall of 1905, he knew that action was

going to be brought with reference to the recovery

of the Johnson claims, didn 't he ?

A. I don't know whether he did or not.

Q. Well, he was collecting evidence for 3^ou to

find out what Mr. Endicott had to say with reference

to his claim that the Johnson claim should not have

been conveyed, wasn't he?
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A. I don't know why he should do it to Mr. Endi-

cott.

Q. Wasn't he?

A. I don't think he was.

Q. Wasn't he looking the matter up and corres^

ponding with you on that subject?

A. He was looking the matter up mth Mr. Pay-

son.

Q. He was looking the matter up ?

A. He was looking the matter up as to the evi-

dence that we had to meet here, that is all.

Q. Mr. Nowell, you are a party to the deed from

the Nowell Mining and Milling Company to the Al-

aska Nowell Gold Mining Company?

By Mr. COBB.—We object as the deed is the best

evidence.

By Mr. SHACKLEFOBD.—That is merely intro-

ductory.

By the COURT.—I think the deed is the best evi-

dence.

Q. I call your attention to the deed, Mr. Nowell,

from the Nowell Mining and Milling Company to the

Alaska Nowell Gold Mining Company recorded at

book 20 of Deeds at pages 578 and 579, 1 will ask you

if you are the person who signed that deed ?
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A. Certainly, that is correct. I was authorized

by the stockholders, by vote of the stockholders to is-

sue that deed.

Q. The deed recites that the transfer is made on

consideration of the sum of $950,000 to the Nowell

Mining and Milling Company, in hand paid; was

anything paid to the Nowell Mining and Milling

Company for the transfer ?

A. By stock of the company.

Q. Where in this certificate book, Mr. Nowell,

can you show me any stock issued to the Nowell Min-

ing and Milling Company ?

A. Why that book shows where the transactions

are in regard to the stock all I can tell you.

Q. Well, where in that book, just take the book

and show me where it is?

(Witness takes book.)

Q. Mr. Nowell, outside of any stock that was is-

sued by the Alaska Nowell Gold Mining Company no

other consideration was paid for the transaction, was

there? A. No. Not to my knowledge.

Q. The first stock that was issued by the Alaska

Nowell Gold Mining Company was issued on the

28th of October, 1905, wasn't it?

A. I don't remember the date.

By the COURT.—He is asking the stock that was

issued, not what was voted ?
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A. Well, that is the first stock.

B}- Mr. SHACKLEFOED.—We will now intro-

duce in evidence Certificates No. 1 and 2, and the

stubs thereof, of the Alaska Nowell Gold Mining

Company, and Stubs Nos. 3, 4, 5, 6, 7, 8, 9 and 10.

Q. And those Mr. Nowell, Certificate 1 to 10 in-

clusive, are the only stock that has been issued by the

company ? A. Well, that was issued.

Q. I mean 1 to 10 inclusive ?

A. Oh, yes, certainly.

By Mr. COBB.—I would like to ask that the steno-

grapher copy these stubs in his record.

Stub and certificate No. 1, received in evidence and

marked Plaintiff's Exhibit "P," and reads as fol-

lows :

Plaintiffs' Exhibit 'T."

(STUB)

COMMON STOCK. Alaska Nowell Gold Min-

ing Company. No. 1. Certificate. 37,500 Shares.

Transferred by W. E. Nowell. Issued to Geo. M.

Nowell, Oct. 28th, 1905. Certificate Surrendered

No. Received the above.

(Certificate)

Capital Stock $5,000,000. Fully paid.

COMMON STOCK
No. 1 37,500 Shares.

ALASKA NOWELL GOLD MINING COMPANY,
Organized under the laws of the District of Alaska.
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This is to certify that George M. Nowell, is the

owner of Thirty Seven Thousand, Five Hundred

Shares of the Capital Stock of this Company, trans-

ferable only on the booms of the Company by the sur-

render of this certificate duly endorsed.

In witness whereof, the said Corporation has caus-

ed this certificate to be signed by its duly authorized

President and Secretary, and to be sealed with the

Seal of the Corporation at Juneau, Alaska, this 28th

day of October, A. D. 1905.

[Corporate Seal] THOMAS S. NOWELL,
President.

WILLIS S. NOWELL,
Secretary.

(Across the face of certificate is written with pen

the following:) Canceled Nov. 14th, 1905.

New Issue #No. 6.

(At the right margin of Certificate is printed:)

NON-ASSESSABLE.

(Endorsed, as follows:)

This is to certify that I hereby transfer 3750

Shares of the within certificate, and hereby constitute

Willis E. Nowell my true and lawful attorney irre-

vocable to transfer same on the books of the Com-

pany, November 9th, 1905.

GEORGE M. NOWELL.
Witness: ANNA LaAMES NOWELL.
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Stub and certificate No. 2 received in evidence and

marked Plaintiffs' Exhibit "Q," and reads as fol-

lows:

(STUB.)

Plaintiffs' Exhibit *'Q."

COMMON STOCK. Alaska Nowell Gold Mining

Company. No. 2, Certificate. 12,496 Shares. Trans-

feired by W. E. Nowell. Issued to Willis E.

Nowell. Certificate surrendered No Re-

ceived the above.

(Certificate)

Capital Stock $5,000,000. Fully Paid.

COMMON STOCK.

No. 2. 12,496 Shares.

ALASKA NOWELL GOLD MINING COMPANY.

Organized under the laws of the District of Alaska.

This is to certify that Willis E. Nowell is the owner

of Twelve Thousand four hundred and ninety-six

Shares of the Capital stock of this Company, trans-

ferable only on the books of the company by the sur-

render of this Certificate duly endorsed.

In witness whereof, the said corporation has caused

this certificate to be signed by its duly authorized

president and Secretary, and to be sealed with the
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Seal of the Corporation at Juneau, Alaska, this 10th

day of November, A. D. 1905.

THOMAS S. NOWELL,
President.

WILLIS E. NOWELL,
Secretary.

(Across the face of Certificate is written with pen :)

Canceled by issne of certificates Nos. 3, 4, and 5.

(At the right margin of the certificate is printed:)

NON-ASSESSABLE.

Stub No. 3 received in evidence and marked Plain-

tiffs' Exhibit "B," and reads as follows:

Plaintiffs' Exhibit **R."

COMMON STOCK.

ALASKA NOWELL GOLD MINING COMPANY.

No. 3. Certificate.

1561 Shares.

Transferred by W. E. Nowell

Issued to George M. Nowell

November 10th, 1905.

Certificate Surrendered No

Received the above

Stub No. 4 received in evidence and marked Plain-

tiffs' Exhibit "S," as foUows:
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Plaintiffs' Exhibit **S."

COMMON STOCK.

ALASKA NOWELL GOLD MINING CO.

No. 4 Certificate.

1561 Shares.

Transferred by W. E. Nowell

Issued to W. E. Nowell

November 10th, 1905.

Certificate Surrendered No

Received the above

Stub No. 5 received in evidence and marked Plain-

tiffs' Exhibit "T," and reads as follows:

Plaintiffs' Exhibit **T."

COMMON STOCK.

ALASKA NOWELL GOLD MINING CO.

No. 5 Certificate.

9375 Shares.

Transferred by W. E. Nowell

Issued to Willis E, Nowell, Trustee,

November 10th, 1905.

Certificate Surrendered no
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Received the above.

Stub No. 6 received in evidence and marked Plain-

tiffs' Exhibit "U," and reads as follows:

Plaintiffs' Exhibit '*U."

COMMON STOCK.

ALASKA NOWELL GOLD MINING CO.

No. 6 Certificate.

37,500 Shares.

Transferred by W. E. Nowell

Issued to Geo. M. Nowell, Boston, Mass.

November 14th, 1905.

Certificate Surrendered No. 1

Received the above

Stub No. 7 received in evidence and marked Plain-

tiffs' Exhibit "V," and reads as follows:

Plaintiffs' Exhibit ''V."

COMMON STOCK.

ALASKA NOWELL GOLD MINING CO.

No. 7 Certificate,

One Shares.

Transferred by W. E. Nowell

Issued to Thomas S. Nowell

Certificate Surrendered No
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Received the above.

Stub No. 8 received in evidence and marked Plain-

tiffs' Exhibit "W," and reads as follows:

Plaintiffs' Exhibit **W."

COMMON STOCK.

ALASKA NOWELL GOLD MINING CO.

No. 8 Certificate.

One Shares.

Transferred by W. E. Nowell

Issued to Fred D. Nowell

Certificate Surrendered No

Received the above

Stub No. 9 received in evidence and marked Plain-

tiffs' Exhibit "X," and reads as follows:

Plaintiffs' Exhibit **X."

COMMON STOCK.

ALASKA NOWELL GOLD MINING CO.

No. 9 Certificate

One Shares.

Transferred by W. E. Nowell

Issued to W. E. Nowell

Certificate Surrendered No
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Received the above

Stub No. 10 received in evidence and marked

Plaintiffs ' Exhibit '

' Y, " and reads as follows

:

Plaintiflfs' Exhibit ''Y."

COMMON STOCK.

ALASKA NOWELL GOLD MINING COMPANY.
No. 10 Certificate.

One Shares.

Transferred by W. E. Nowell

Issued to Wallace Hackett

Certificate Surrendered No

Received the above.

(The following is written across the face of stub

with pen:)
'"-

1

Canceled Nov. 10th.

Not Delivered.

THOMAS S. NOWELL,
President.

(By Mr. SHACKLEFORD.)

Q. Mr. Nowell, were you an officer of the Nowell

Mining and Milling Company from its inception to

the present time? A. I was..
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Cross-examination.

(By Mr. COBB.)

Q. Mr, Nowell, the Alaska Nowell Gold Mining

Company was organized for the purpose of succeed-

ing to the Nowell Mining and Milling Company, was

it not? A. Certainly.

Q. To carry on the same business, and the stock

was distributed to the stockholders in the propor-

tion to which the stock was held?

A. There is some stock that was issued to the

mining and milling company that has not been ex-

changed yet for the reason that they have not got

their certificates.

Q. Then there are parties that are entitled to

stock in the Alaska Nowell Gold Mining Company

that were entitled to stock in the other company and

have not gotten it for the reason

—

By Mr. SHACKLEFOED.—We object as not the

best evidence. If anybody is entitled to stock in

this company it will show in the books of the Nowell

Mining and Milling Company.

By the COURT.—I think the objection is well

taken. Mr. Cobb, in the way you frame your ques-

tion I think I will sustain the objection.

(Defendants except.)
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Q. Do you know who held the stock in the No-

well Mining and Milling Company?

By Mr. SHACKLEFORD.—We object as not the

best evidence. The stock books and records of the

company are the best evidence.

Q. Where are the records of the company?

A. The records of the Nowell Mining and Milling

Company?

Q. Yes.

A. I think in m}^ note-book.

Q. Didn't you state in your deposition that yon

could not state who the stockholders are, but that

you had the documents at hand and could produce

them to show who they were?

A. Not the Nowell Mining and Milling Company,

Q. Have 3'ou any memorandum of it ?

A. My son may have.

The COURT.—Q. Have you?

A. No, I haven't.

Mr. COBB.—Q. Do you know who the stockhold-

ers are? A. I do.

Q. State who they are.

Mr. SHACKLEFORD.—We object to that as not

the best evidence. If they want to bring that out,

it is their business to bring it out in the proper

manner.
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The COURT.—Well, it is cross-examination. I

overrule the objection.

Mr. COBB.—Q. Do you know whether your son

George has transferred any of the 3750 shares of

stock that was sent to him or not?

A. I don't know.

(Objected to by counsel for plaintiffs as not the

best evidence.)

(Objection overruled.)

Redirect Examination.

Mr. SHACKLEFORD.—I will offer in evidence a

copy of the petition in probate in the matter of the

estate of David R. Price, deceased, found on pages

134, 135 and down to the sixth line of page 136 of

this abstract which I will j^resent. It is sworn to

on the 6th day of March, 1900.

(Objected to by counsel for defendants as irrele-

vant, incompetent and immaterial.)

Mr. SHACKLEFORD.—We ask leave to present

a certified copy of this offer as soon as I can have

it made.

The COURT.—Do you object to that as a correct

copy?

Mr. COBB.—I don't see where it is material.
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Mr. SHACKLEFORD.—It is for the verified ad-

mission as to the consideration paid and the date

when it was paid. ^^^

The COURT.—You can submit later a certified

copy of it. ,
v: ^t^-S^

(Received in evidence as Plaintiff's Exhibit ''Z,"

and reads as follows:)

Plaintiflfs' Exhibit *'Z."

In the Matter of the Estate of DAVID PRICE, De-

ceased.

To the Honorable United States Commissioner and

Ex-officio Probate «Iudge at Juneau, Alaska.

The petition of Willis E. Nowell respectfully

shows to the Court that heretofore, to wit, on the

3d day of November, 1895, that an order made by

this Honorable Court in the above mentioned cause,

authorizing Richard Johnson. Administrator herein,

to sell at private sale all the right, title and interest

of said estate in and to the Northern Light, the

Northern Light Extension No. 1, Northern Light Ex-

tension No. 2, and the Needle lode clauns, situate

in the Berner's Bay Mining District, in the District

of Alaska, notice of location of which are of record

in the office of the recorder at Juneau, at pages

208, 209 and 210, in the book of Lodes Locations.
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That afterward on the same day the administra-

tor, acting under and pursuant to the said authority,

sold all the right, title and interest of said estate

in and to said property to your petitioner, Willis

E. Nowell, for the sum of $12,500.

That afterw^ard, on November 4th, 1895, said ad-

ministrator duly reported said sale to the Court, and

the same was on said date duly confirmed and ap-

proved, and the Court, by an order then made, di-

rected the administrator to execute a deed to said

Willis E. Nowell, to said property, and the said sum

of money was thereupon paid to the said adminis-

trator of said estate, and said deed was executed.

Your petitioner further shows that by inadver-

tence said order of confirmation of said sale was

not entered of record; and the same was, as your

petitioner was informed and believes, afterwards,

with a part of the files in said suit, on the 31st day

of January, 1898, in the burning of the Court House

at Juneau.

That said order of confirmation is now lost and

cannot be found.

That a substantial copy of said order is hereto

appended and made a part hereof, and your petition-
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ers prays that the same be substituted in lieu of

the original and entered of record in lieu thereof.

MALONY & COBB,

Attorneys for Petitioner.

United States of America,

District of Alaska,—ss.

J. F. Malony and Richard Johnson, being first

duly sworn, each for himself and not one for the

other, deposes and says: That he has read the above

and foregoing petition, that the matter and things

therein set forth are true; that said J. F. Malony

was the legal adviser of the parties in the transac-

tion mentioned in said petition, and the said Rich-

ard Johnson was the administrator of said estate of

David R. Price; that this verification is made by

them because the facts therein stated are within

their own knowledge and not within the knowledge

of Willis E. Nowell.

RICHARD JOHNSON.

J. F. MALONY.

Subscribed and sworn to before me this 16th day

of March, 1900.

[Seal] J. H. COBB,

Notary Public for Alaska.

Service of the above and foregoing petition is here-

by admitted to have been duly and legally made
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within the District of Alaska, on this 16th day of

March, 1900.

RICHARD JOHNSON.

H. W. PRICE.

[Endorsed] : In the Matter of the Estate of David

R. Price, Dec. Petition for Substitution of Record.

Filed March 17, 1900. Norman E. Malcolm, Judge.

United States of America,

District of Alaska,—ss.

I hereby certify that the foregoing is a true, full,

and correct copy of the original petition for substi-

tution of record as the same appears on file in my

office as Probate Judge of Juneau Precinct, Alaska,

in the matter of the estate of David R. Price, de-

ceased.

Witness my hand and the seal of said Court this

14th day of May, 1906.

[Seal] H. H. FOLSOM,

Ex-officio Probate Judge for Juneau Precinct, Alas-

ka.
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H. H. FOLSOM, a witness for the plaintiffs, being

first duly sworn, on oath, testified as follows:

Direct Examination.

(Mr. SHACKLEFORD.)

Q. Judge Folsom, are you United States Com-

missioner at Juneau, Alaska? A. Yes, sir.

Q. Have you the official custody of the records

of that recording district? A. I have.

Q. Does that recording district include what is

known as the Berner's Bay Mining District?

A. It does.

Q. I will ask you if this Book 14, of Deeds, with

reference particularly to pages 155 and 156, is a por-

tion of the records of your recording district?

A. It is.

Mr. SHACKLEFORD.—We now ask leave to

offer that deed in evidence, and have a certified copy

made of it. It is a deed from Richard Johnson and

Richard Johnson, Administrator of the Estate of

David R. Price, to Willis E. Nowell.

Mr, COBB.—I have no objection to it. It is ad-

mitted in the pleadings.

(Received in evidence as Plaintiffs' Exhibit "A-

A," and reads as follows:)
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Plaintiffs' Exhibit *'A-A."

This indenture, made this 4th day of November,

in the year A. D., eighteen hundred and ninety-five,

Between Richard Johnson and Richard Johnson,

administrator of the estate of David R. Price, de-

ceased, parties of the first part, of the Town of Ju-

neau, District of Alaska, and Willis E. Nowell, of the

City of Boston, and the State of Massachusetts,

party of the second part,

Witnesseth, That the said parties of the first part,

for and in consideration of the sum of ten dollars

($10.00), lawful money of the United States, to

them in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

have remised, released, and forever quitclaimed, and

by these presents do remise, release and forever

quitclaim unto the said party of the second part,

and to its heirs and assigns, the following described

personal property, to wit:

All of the Northern Light, the Northern Light Ex-

tension No. 1, Northern Light Extension No. 2, and

the Needle Lode Claims, situate in the Berner's Bay

Mining District in the Federal District of Alaska,

and more particularly described in the notices of

location of said claims of record in the office of the

recorder as Juneau, Alaska, pages 208, 209 and 210,

in the Book of Lodes Locations, to which records for
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certainty of description reference is hereby made;

also that certain right known the Lightening

Creek Water Eight, used in connection with and for

the purpose of operating the aforesaid mining claims

and locations in the aforesaid mining and Federal

District, and recorded on page 60 in the book of

water rights in the recorder's office at Juneau, Alas-

ka, to which records reference is hereby made for

particularity of description.

Together with all dips, spurs, angles and varia-

tions, and also all the metals, ores, gold and silver

bearing quartz, rock and earth therein, and all the

rights, privileges and franchises thereto incident, ap-

pendant and appurtenant, or therewith usually had

and enjoyed; and also all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing, or in any wise appertaining, and the rents, is-

sues and profits thereof; and also all the estate, right,

title, interest, property, possession, claim and de-

mand whatsoever as well in law as in equity, of the

parties of the first part, of, in or to the said premises,

and every part and parcel thereof, with the appur-

tenances.

To have and to hold all and singular the said prem-

ises, together with the appurtenances and privileges

thereunto incident, unto the said party of the said

part.
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In Avitnoss whereof, the said parties of the first

part have hereunto set their hands and seals the day

and year first above written.

RICHARD JOHNSON,

Administrator of the Estate of David R. Price, De-

ceased.

Signed, sealed and delivered in presence of:

OSCAR FOOTE,

F. D. KELSEY,

As to signature of Richard Johnson as Adminis-

trator.

United States,

District of Alaska,—ss.

Personally appeared before me the undersigned,

a notary public in and for the District of Alaska,

Richard Johnson, to me well known as the person

named in, and who executed the foregoing instru-

ment, and acknowledged to me that he executed the

same freely and voluntarily, and for the uses and

purposes therein mentioned.

[Seal] F. D. KELSEY,

Notary Public for Alaska.

(I. R. St. 10 cts.)

Filed for j^ecord at 4:30 P. M. Sept. 21, 1898.

NORMAN E. SMITH,
Recorder.
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United States of America,

District of Alaska,—ss.

I hereby certify that the foregoing is a true, cor-

rect and complete transcript of the record, and of the

whole thereof, as the same appears in Book 14 of

Deeds on pages 155-156 of the records of the Juneau

Recording District, District of Alaska.

Witness my hand and official seal this 14th day

of May, 1906. - 4^^

[Seal] H. H. FOLSOM,

Recorder for Juneau Recording District, Alaska.

Mr. SHACKLEFORD.—Q. I call your attention

to pages 578 and 579 of this book marked 20 of deeds.

Is that a part of the records of the Juneau Record-

ing District?

A. Yes, it is a deed from the Nowell Mining

and Milling Company to the Alaska Nowell Gold

Mining ComDany.

Mr. SHACKLEFORD.—We offer it in evidence,

and ask to have certified copy made and substituted.

Mr. COBB.—We object to it as irrelevant and im-

material. That is admitted in the pleadings, spe-

cially plead by us and admitted by them.

The COURT.—It may be admitted.
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(Received in evidence as Plaintiffs' Exhibit "B-

B," and reads as follows:)

Plaintiffs' Exhibit "B-B."

United States of America,

District of Alaska,—ss.

Know all men by these presents, That the Nowell

Mining and Milling Company, a corporation, organ-

ized under and pursuant to the laws of the State of

Maine, acting herein by its President, Thomas S.

Nowell, who was thereunto authorized by a vote

and resolution of the stockholders of said corpo-

ration, had on the 25th day of May, A. D. 1900, and

for and in consideration of the sum of nine hundred

and fifty thousand dollars to it in hand paid by the

Alaska Nowell Gold Mining Company, a corpora-

tion organized under and pursuant to the laws of the

District of Alaska, in the stock of said Company,

the receipt of which is hereby acknowledged, have

this day bargained, sold and conveyed, and do by

these presents bargain, sell and convey unto the

said Alaska Nowell Gold Mining Company, the fol-

lowing described lots, tracts, or parcels of land, min-

ing claims, water rights, etc., to wit:

Situated in the Berner's Bay Mining District, Dis-

trict of Alaska, at or near Berner's Bay, on Lynn Ca-

nal, and being the "Bunker Hill," the "Boston," the
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**Troy," the " Northern Light," the "Northern Light

Extension No. 1," or ''Enrnia," the "Northern Light

Extension, No. 2," or "Eldorado," the "Shaler," and

the "Needles" Lode Claims; also the followmg des-

cribed millsites, viz.: the "Boston," the "Troy," and

the "Bunker Hill," also all water rights, water,

ditches, flumes, tools, machinery, buildings and im-

provements of every kind and description, appurten-

ant to, or used in connection with the above described

property, and also all other mining claims, or mining

property of every kind or description in the Berner's

Bay District now used bj^ the said Nowell Mining and

Milling Company, whether therein expressly men-

tioned or not, this deed being intended as a convey-

ance of all the property now owned by the said com-

pany.

To have and to hold the above described jDropert^^

unto it, the said Alaska Nowell Gold Mining Com-

pany, its successors and assigns, forever; and the

said Nowell Mining and Milling Company covenants

and binds itself, its successors and assigns, to exe-

cute and deliver to the said Alaska Nowell Gold Min-

ing Company, its successors and assigns, any and

all other deeds, conveyances, or other assurance of

title, to the above described property, or any of its, or

to other property now owned by it, and not herein

expressly mentioned, whenever requested so to do by
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the said Alaska NoAvell Gold Mining Company, its

successors and assigns.

In witness whereof, the said Nowell Mining and

Milling has, by the said Thomas S. Nowell, president,

hereunto subscribed its corporate name this 10th day

of November, A. D. 1903.

NOWELL MINING AND MILLING CO.,

By THOMAS S. NOWELL,
President.

(Corporate seal of N. M. & M. Co.)

Witnesses

:

J. H. COBB.

E. F. ROSE.

United States of America,

District of Alaska,—ss.

On this 10th day of November, A. D. 1903, before

me, a Notary Public in and for the District of Alaska,

personally appeared Thomas S. Nowell, personally

known to me to be the president of the Nowell Mining

and Milling Company, the Corporation whose corpor-

ate name is subscribed by him to the above and fore-

going instrument, and acknowledged to me that such

corporation executed the same for the uses and pur-

poses and consideration therein stated.
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In testimon}' whereof, I have hereunto set my hand

and affixed my official seal this the day and date in

this certificate first above written.

[Seal] E. F. ROSE,

Notary Public for Alaska.

Filed for record at 9 :30 A. M., Aug. 14, 1905.

H. H. FOLSOM,

Recorder.

United States of America,

District of Alaska,—ss.

I hereby certify that the foregoing is a true, cor-

rect and complete transcript of the record, and of the

whole thereof, as the same appears in Book 20 of

Deeds on pages 578-579 of the records of the Juneau

Recording District, District of Alaska.

Witness my hand and official seal this 14th day

of May, 1906. \ 1^|

[Seal] H. H. FOLSOM,

Recorder for Juneau Recording District, Alaska.

Mr. SHACKLEFORD.—Q. I call your attention

to Book 16 of Deeds, referring particularly to the

transfer found on pages 646, 647 and 648, deed of

Willis E. and Frances Nowell to the Nowell Mining

and Milling Company. Is that a part of the record

of the Juneau Recording District? A. It is.
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Mr. SHACKLEFOED.—We offer that in evi-

(Objected to b}^ counsel for defendants, as irrele-

vant and immaterial, the deed being specially

pleaded.) :S^i^IZ
(Objection overruled.

)

Received in evidence as Plaintiffs' Exhibit "C-C,"

and reads as follows:

Plaintiffs' Exhibit "C-C."

This indenture, made this 10th day of October, in

the year of our Lord one thousand eight hundred and

ninety-nine, by and between Willis E. Nowell and

Frances Nowell, parties of the first part, and the

Nowell Mining and Milling Company, a corporation

duly incorporated under and pursuant to the laws

of the State of jMaine, party of the second part.

Witnesseth : That for and in consideration of the

sum of One Thousand Dollars ($1000.00), lawful

money of the United States, cash in hand paid to the

said parties of the first part by the said part}^ of the

second part, the receipt whereof is hereby acknowl-

edged, the said parties of the first part have bar-

gained, sold and conveyed, and by these presents do

bargain, sell and convey unto the said parties of

the second part, the said Nowell Mining and Milling

Company, the following described property, to wit :
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Situated in the Berner's Bay Mining District, Dis-

trict of Alaska, and being the Lode Claims, to wit

:

All Qf the " Northern Light/' the "Northern Light

Extension, No. 1," or "Enmia," the ''Northern Light

Extension No. 2," and the "Eldorado" lode claims,

all more particularly described in the notices of lo-

cation of said claims which are of record in the office

of the L^nited States Commissioners and Ex-officio

Eecorder at Juneau, Alaska, in the book of lode loca-

tions, to which reference is made for more particular

description.

Also the Northern Light millsite, the Emma mill-

site and the Johnson millsite, notices of which are

recorded in the office of the said Conmiissioner,

to which records reference is here made for a more

particuar description.

Also that certain right known as the "Lightening

Creek" water right held in connection with and for

the purpose of operating the aforesaid mining claims,

and located in aforesaid Mining District, which water

right is recorded in the aforesaid Commissioner's

office, in the book of water rights, to which reference

is hereby made for a more particular description.

(L R.St. $1.00)

Together with all the dips, spurs, angles, varia-

tions, and all the metals, ores, gold and silver bearing

quartz, rock and earth therein; and all the rights
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privileges and easements, servitudes and franchises

thereto incident or appendant or therewith usually

had and enjoyed.

Together with all and singular the rights, members,

hereditaments, and appurtenances thereunto belong-

ing or in any wise appertaining.

To have and to hold all and singular the said prem-

ises unto the said Nowell Mining and Milling Com-

pany, its successors and assigns forever.

In testimony whereof, the said parties of the first

part have hereunto set their hands and seals the day

and date first above written.

WILLIS E. NOWELL. (L. S.)

FRANCES E. NOWELL, (L. S.)

United States of America,

District of Alaska,—ss.

On this, the 10th day of October, 1899, before me,

a Notary Public, in and for the District of Alaska,

personally appeared Willis E. Nowell and Frances

Nowell, wife of said Willis E. Nowell, both to me well

known to be the identical persons named in, and who

subscribed the above and foregoing instrument, and

who acknowledged to me that they executed the same

for the purposes and considerations therein stated.

And the said Frances Nowell, wife of the said

Willis E. Nowell, having been examined by me pri-
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vately and apart from her husband, and having had

the said instlument fully explained to her, the said

Frances Nowell, acknowledged to me that she ex-

ecuted the same freely and voluntarily and without

fear or compulsion on the part of an3^one.

In testimony whereof, I have hereunto set my hand

and affixed my official seal the day and date of this

certificate first above written.

[Seal.] M. GRINNELL,

Notary Public in and for Alaska. Commission ex-

pires Aug. 18, 1900.

Filed for record at 1 :30 P. M., March 2d, 1900.

NORMAN E. MALCOLM,
Recorder.

United States of America,

District of Alaska,—ss.

I hereby certify that the foregoing is a true, cor-

rect and complete transcript of the record, and of the

whole thereof, as the same appears in Book 16 of

Deeds, on pages 646-7-8, of the records of the Juneau

Recording District, Alaska.

Witness my hand and official seal the 14th day

of May, 1906.

[Seal.] H. H. FOLSOM,
Recorder for Jimeau Recording District, Alaska.

Plaintiffs rest.

Mr. COBB.—I offer in evidence the stock-

holder's meeting of the Berner's Bay Mining and
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Milling Company held in 1897, and found in the rec-

ords of the ^linutes of the stockholders' meetings,

from page 77 to page 82, dated the 30th day of

March, 1897. Part of it has been offered in evidence.

We now offer the rest of it.

Mr. SHACKLEFORD.—TTe object to it as irrele-

vant, inmiaterial and incompetent.

(Objection overruled.)

(Eeceived in evidence as Defendants' Exhibit No.

1, and reads as follows :)

Defendants' Exhibit No. 1.

Special Meeting of Stockholders—1897.

Office of Berner's Bay Mining & Milling Co.

30 Exchange Street, Portland, Me.

Pursuant to the call and notice last recorded, a

special meeting of the stockholders of the Berner's

Bay Mining and Milling Company was held at this

office this thirtieth day of March, 1897, at one

o'clock in the afternoon. The following stock-

holders were present in person or by attorney, duly

authorized to vote their stock, as follows, and accord-

ing to the number of shares set against their respec-

tive names, viz.:

Shares

Thos. S. Xowell 1156

Susan E. Sawyer 250

J. W. Howard 25
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A. C. Howard 1

C. O. Bigelow 95

M. Dean 13

H. Endicott 300

W. Endicott, Jr 573

W. E. Everett 50

M.G.Foster 25

Wallace Hackett 600

I. M. Hartley 5

3093

Shares

Carried to Page 78

Amount from Page 77 3093

A. Hobart 431

H. P. Lamkin 122

F. G. Landon 100

L. M. Leonard 261/2

Est. W. H. Leonard Ill

Thos. McLaughlin 13

A. L. Nowell 96

H. C. Nowell 300

H. P. Nowell 100

K. P. Nowell 100

W. E. Nowell 17164

F. Paulding 12

F. A. Plummer 1022

J. F. Plummer 56

J. F. Plummer, Jr 10



404 Thomas S. Nowell et al. vs.

J. S. Rand 10

R C.Roberts 10

C. D. Sabin 75

H. M. Sanders 25

D. E. Snow 90

Est S. S. Sprague 150

Thos. Stokes 200

F. E. Taylor 261/2

D. L. Webster 100

23443

The Clerk being necessarily absent, and also the

Assistant Clerk, Mr. AVm. M. Payson was chosen

temporary Clerk under the provisions of the by-

laws.

Mr. Thomas S. Nowell called the meeting to order

and presided.

The call and notice of the meeting was read and

matters therein set forth considered, and it was then

unanimouslj" voted,

—

That it is the purpose of this, the Berner's Bay

]\Iining and Milling Company, and its stockholders,

to sell and dispose of all its real and personal prop-

erty, rights and assets, 'pa.y its debts, distribute the

surplus pro rata among its stockholders and wind

up the affairs of and dissolve the corporation, and

that, for such purpose, Thomas S. Nowell, President

of said corporation, is hereby given full power and

authoritv whollv in his discretion and as he shall
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deem for the best interests of said corporation and

its stocldiolders in its and their behalf, to sell or eon-

tract for the sale of all or any part of the property

and assets of said corporation, legal and equitable

and however or by whomsoever held, consisting of

its mines, mining claims and properties, and all

rights and property therein and thereto appertain-

ing, millsites, water rights and privileges, mills and

machinery, railroads, tramways, engines, aqueducts,

fliunes, sluices, tools, appliajices, supplies, plant and

equipment, and all other real and personal property

and assets of every description, in the Territory of

Alaska, and the said Thomas S. Nowell is hereby

given full power and authority in behalf of this cor-

poration, and in his discretion, as aforesaid, to fix

all the terms and conditions of such sale and con-

tracts of sale, including the price and considerations

to be paid for such property and assets, or parts

thereof, and the manner and time or tunes of pay-

ment for the same, and the manner of transfer and

delivery of such propert}^ and assets to purchasers,

and to make, execute, sign the corporation name and

affix the corporation seal to, and acknowledge and

deliver, in escrow or otherwise, any and all neces-

sary or proper contracts, agreements, deeds, convey-

ances, transfers and written instruments of all kinds

for or relating to the sale and conveyance of said

property and assets, and to receive in behalf of this

corporation from said purchasers all agreements
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and written instruments and papers and money and

considerations to be paid for such property and as-

sets, or parts thereof, and to make delivery of such

property and assets and the possession of said real

estate to such purchasers pursuant to such sales and

contracts of sale, and to arrange the time or times

and the manner of the payment in whole or in parts

thereof by this corporation or by any purchasers

aforesaid of the outstanding bonds secured by mort-

gage trust deed to the International Trust Company,

of Boston, ^fass., and generally and specifically to

do and perform all things relating to the sale and

conveyance of the said property and assets, the re-

ceipt of the considerations therefor, and other mat-

ters above set forth, hereby granting unto and vest-

ing in said Thomas S. Nowell all the power and au-

thority that the corporation has in the premises ; and

Wm. M. Payson, Clerk of this meeting, is hereby

authorized and directed to make and deliver unto

said Thomas S. Nowell an attested copy of this

stockholders' vote, and such copy shall be full and

sufficient evidence to all persons interested of the

authority of said Thomas S. Nowell to do and per-

foiTQ all things hereinbefore set forth.

It was then voted,

—

That this meeting adjourn to Monday, May 10,

1897, at one o'clock in the afternoon, for any further
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consideration and action on the matters set forth in

the call.

A true record.

Attest: WM. PAYSON,
Temporary Clerk and Clerk of Meeting.

Mr. COBB.—I will offer in evidence the minutes

of the stockholders' meeting of the Berner's Bay

Mining and Milling Company, held on the 20th day

of September, 1897, pages 88 to 97, inclusive.

(Objected to by counsel for plaintiffs, as incom-

petent, irrelevant and immaterial.)

(After argument.)

The COURT.—He offers it for the purpose

of showing what the attitude of the plaintiffs is or

was. I think it is admissible for that purpose.

(Plaintiffs except.)

(Received in evidence as Defendants' Exhibit No.

2, and reads as follows:)

Defendants' Exhibit No. 2.

Adjourned Meeting of Stockholders—1897.

Office Berner's Bay Mining & Milling Co.,

30 Exchange St., Portland, Me.

Pursuant to the adjournment of Sept, 3, 1897,

herein last recorded, the adjourned special meeting

of the stockholders of this corporation was duly held

at this office this tw^entieth day of September, 1897,

at one o'clock in the afternoon.
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The same stockholders \Yere present in person in

person or by duly authorized attorneys as were pres-

ent at the meeting of March 30, 1897, hereinbefore

recorded.

The Clerk and Assistant Clerk were both neces-

sarily absent, and Mr. Edward P. Payson was duly

chosen Clerk Pro Tern of the meeting, and was duly

sworn, as follows:

State of Maine,

County of Cumberland,—ss.

Sept. 20, 1897.

Personall}^ appeared Edward P. Payson and made

oath that he would faithfully perform the duties of

Clerk Pro Tern of the special adjourned meeting of

the stockholders of the Berner's Bay Mining and

Milling Co. being held this day,

Before me,

HENRY W. SWASEY,

Justice of the Peace.

The following votes were then adopted unani-

mously, viz.:

Voted,—That whereas it is understood that Mr.

Thomas S. Nowell, who is now in Alaska, under the

authority granted him at the stockholders' meeting

of March 30, 1897, has sold or contracted to sell

to the Northern Belle Gold Mining Company of

Portland, Me., the following named mines and min-

ing properties of the Company in Alaska Territory,
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viz.: Columbian, Columbian Extension, Bear, Bear

Extension, Savage, Savage Extension, Lueky Boy,

Northwest, Esmeralda, Excelsior, Eureka, Kensing-

ton, Northern Belle, Elmira and Yellow Jacket, and

the millsites U. S. S. Nos. 47 B, 52 B, 56 B, together

with all the mills, buildings, machinery, tools, imple-

ments and improvements of all kinds (except the

railroad hereinafter mentioned) on said mining

properties, and millsites and all water rights and

privileges, flumes, canals, ditches and trenches there-

for, and connected and used therewith, and also an

equal one-third interest in and right to use in com-

mon, with the Seward Gold Mining Company and

the Ophir Gold Mining Company, each hereinafter

named, all the railroads, wharf and terminal facili-

ties of this company, such rights to be conveyed to

three trustees, one each to be named by said North-

ern Belle Gold Mining Company and said two last-

named companies, also a powder house near the

beach, all subject to the mortgage trust deed of this

Company to the International Trust Company of

Boston, Massachusetts, to secure five hundred thou-

sand dollars of bonds, the consideration to be paid for

such properties and rights to be four hundred and

ninety-nine thousand nine hundred and seventy

shares of the stock of said Northern Belle Gold Min-

ing Company, of the par value of four million nine

hundred and ninetv-nine thousand seven hundred
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dollars ($4,999,700), that being the agreed and esti-

mated value of the said properties and rights over

and above the encumbrance of said mortgage debt;

it being also further understood and agreed that, as

between this company and said Northern Belle Gold

Mining Company, the latter shall assume the full

liability of and pay or cause the payment of the

amount of said mortgage debt and also one-half of

all the other and floating debt of this company, upon

condition and in consideration that it transfer or

cause to be transferred unto the said Northern Belle

Gold Mining Company or its trustee forty thousand

shares of the stock of said last-named Company,

and also transfer unto T. S. Nowell and Wallace

Hackett, Trustees, one hundred and twenty-six thou-

sand six hundred, thirty-six shares of said stock to

hold and from time to time to sell at such prices

and in such amounts as they deem best, they having

full discretion in all such matters, and from the pro-

ceeds first pay said last-named company one hundred

thousand dollars, and all the other proceeds from

the sale of such stock, or the remainder or parts

of the remainder of the stock itself, if said trustees

so elect, shall be distributed pro rata among the

stockholders of this company.

And whereas said Thomas S. Nowell, under the

authority aforesaid, has further sold or contracted

to sell unto the Seward Gold Mining Company, of



John C. McBride et al. 411

Portland, Maine, the following named properties of

this Company, viz.:—Portsmouth, Seward, Seward

Extension, Seward No. 2, Poor Richard, Thomas,

Comet, Comet Extension, Cmnberland, Eclipse, Last

Chance, Snowflake and Banner, and millsites and

other properties as stated in the deeds already

drawn of this company to said last-named company,

together with all mills, buildings and personal prop-

erty thereon, and the water rights and privileges

therewith used and connected, and a one-third in-

terest in right to use in common with said Northern

Belle Gold Mining Company and said Ophir Gold

Mining Company, the railroads, wharf and terminal

facilities of this company to be conveyed to trustees,

as above provided, all subject to said mortgage trust

deed to said International Trust Company for the

consideration of four hundred and ninety-nine thou-

sand nine hundred and seventy shares of stock of

said Seward Gold Mining Company, of the par value

of four million nine hundred and ninety-nine thou-

said seven hundred dollars, that being the agreed and

estimated value of said properties and rights over

and above the encumbrance of said mortgage debt;

it being also further agreed that, as between this

company and said Seward Gold Mining Company,

the latter shall assume the full liability and pay or

cause the pajnuent of the amount of said mortgage

debt, and also one-half of all the other and float-
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ing debt of this company upon condition and in con-

sideration that it transfer or cause to be trans-

ferred unto said Seward Gold Mining Company

forty thousand shares of the stock of said last-

named company, and also transfer unto Wallace

Hackett and T. S. Nowell, Trustees, one hundred

twenty-six thousand six hundred thirty-six shares

of said stock to hold and from time to time sell at

such prices and in such amounts as they shall deem

best, they having full discretion in all such mat-

ters, and from the proceeds first pay said last-named

company the sum of two hundred thousand dollars,

and all other proceeds from the sale of such stock

or the remainder or parts of the remainder of the

stock itself, if said trustees so elect, shall be dis-

tributed among the stockholders of this company.

And, whereas, said Thomas S. Nowell under the

authority aforesaid has further sold or contracted

to sell unto the Ophir Gold Mining Company of

Portland, Maine, the following named properties of

this company, viz.: Hartford, American, Columbian,

West Extension, Howard, Ophir, Chilcat, Selkirk.

Rustler, Fraction, Alaska Maid, Ackropolis, North-

ern Star, and millsites named in the deed already

drawn from this company to said Ohpir Gold Mining

Company, with all the buildings and personal prop-

erty thereon, and the water rights and privilges

therewith used and connected, and a one-third in-
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terest in and right to use in common with said

Northern Belle Gold Mining Company and said Sew-

ard Gold Mining Company, all the railroads, wharf

and terminal facilities of this company, to be con-

veyed to trustees, as above provided, and subject to

said trust deed to said International Trust Company,

for the consideration of four hundred and ninety-

nine thousand nine hundred and seventy shares of

the stock of said Ophir Gold Mining Company, of

the par value of four million nine hundred and

ninety-nine thousand seven hundred dollars, that

being the estimated and agreed value of said prop-

erties and rights over and above the encumbrance

of said mortgage debt; it being also further agreed

that, as between this company and said Ophir Gold

Mining Comj)any, the latter shall assume the full

liability of, and pay or cause the pajanent of the

amount of said mortgage debt, upon condition and in

consideration that this company transfer or cause to

be transferred unto said Ophir Gold Mining Com-

pany forty thousand shares of the stock of said last-

named company, and also transfer unto T. S. Now-

ell and Wallace Hackett, Trustees, one hundred and

twenty-six thousand six hundred and thirty-six

shares of said stock to hold and from time to time

sell at such prices and in such amounts as they

deem best, they having full discretion in all such

matters, and from the proceeds first pay said last-
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named company one hundred thousand dollars, and

all other proceeds from the sale of such stock, or

the remainder or parts of the remainder of the stock

itself, if said trustes so elect, shall be distributed

among the stockholders of this corporation.

Therefore, resolved, that the said action of Thomas

S. Nowell and the sales of said properties be and

are hereby approved, ratified and confirmed, and

the making and delivery of all necessary deeds and

conveyances by and in behalf of this company is

authorized and confirmed, and Arthur L. Nowell is

authorized to receive the four hundred ninety-nine

thousand nine hundred seventy shares of stock of

each of said three purchasing companies from said

companies, and to transfer to said T. S. Nowell and

Wallace Hackett, Trustees, one hundred twenty-six

thousand six hundred thirty-six shares of the stock

of each of said three last-named companies, and also

to transfer to each of said last-named companies, or

to some trustee for their benefit forty thousand other

shares of the stock of each of said companies, re-

spectively, and to distribute the remainder of the

stock received from said three companies among the

stockholders of this company pro rata to their sev-

eral holdings in this company, provided however,

that the authority given said Thomas S. Nowell at

the meeting of March 3, 1897, shall not be hereby in

any way or to any extent limited further than may
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result by the execution of said sales or contracts of

sales, and in case such sales or contracts of sale shall

be carried through for any reason, then the full

power heretofore granted to said T. S. Nowell shall

remain in full force.

Voted, to adjourn to Tuesday, October 12, 1897,

at one o'clock P. M.

A true record.

Attest:
o

EDWARD P. PAYSON,

Clerk, Pro Tern.

Defendant's rest.

Whereupon the trial of this cause was closed.

And the above and foregoing is a full, true and

correct statement and transcript of all the evidence

introduced upon the trial of said cause and of all

the admissions and stipulations relating to the same.

And after the conclusion of the hearing, and on

the 5th day of May, 1906, the defendants by their

counsel, in writing, requested the Court to make the

following findings of fact, to wit:

In the month of June, 1896, the defendant Willis

E. Nowell had an escrow agreement to purchase the

properties in controversy in this suit from Richard

Johnson and David R. Price the original locators

thereof at an agreed price of $25,000.00; said claims

being at that time unpatented mining claims. Wil-

lis E. Nowell and Thomas S. Nowell at the same
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time owned twelve (12) other mining claims ad-

joining those in controversy herein and also adjoin-

ing the properties of the Berner's Bay Mining and

Milling Company. But the Court afterwards, on

the 8th day of Januar}^ 1907, refused the first sen-

tence of said request^and the balance thereof was re-

fused as already found, to which ruling of the Court

the defendant then and there excepted.

The defendants at said time, in writing, further

requested the Court to find as follows:

Early in June, 1896, Thomas S. Nowell for him-

self and his attorney in fact under proper authorit}'

from Willis E. Nowell, began negotiations with

Henry Endicott, who was at that time a director of

the Berner's Bay Mining and Milling Company,

looking towards an increase of the capital stock of

the Berner's Bay Mining and Milling Company, and

a sale to it in consideration of a stock interest, of

the entire fifteen (15) claims; these negotiations in-

cluded a number of collateral matters, among others

the purchase by Henry Endicott, William Endicott

and their associates of some twenty-six (26) bonds

of the Berner's Bay Mining and Milling Company,

these negotiations were all had prior to the 24th day

of June, 1896. Afterwards, on the 8th day of Janu-

ary, 1907, the Court refused the said request on the

ground that he had already so found, to which rul-
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ing of the Court the defendants then and there ex-

cepted.

At the same time the defendants, in writing, re-

quested the Court to make the following finding of

fact:

A meeting of the Berner's Bay Mining and Milling

Company, was called and held for the 24th day of

June, 1896, for the purpose of acting upon the pro-

posals to increase the capital stock, issue additional

bonds and purchase the mining claims mentioned

above from the Nowells. Afterwards, on the 8th

day of Januar3% 1907, the Court refused said request

on the ground that he had already so found, to which

ruling of the Court defendants then and there ex-

cepted.

At the same time as aforesaid the defendants, in

writing, requested the Court to find as follows:

At this meeting Thomas S. Nowell for himself and

attorney in fact, for Willis E. Nowell, offered the

company the twelve (12a) claims they ow^ned in con-

sideration of one million and one-half (1,500,000.00)

dollars, of the increased stock but did not offer the

Johnson claims; this offer the company accepted.

But on January 8, 1907, the Court refused said re-

quest, to which ruling of the Court the defendants

then and there excepted.

At the same time as aforesaid the defendants, in

writing, requested the Court to make the following

finding:
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The Endicotts Avitli whom the original negotia-

tions had been had, under and pursuant to which the

plaintiffs are claiming relief herein, were informed

of the actual sale by the Nowells, to the Berner's

Bay Company and of the fact that the three (3)

Johnson clauns had been omitted in the conveyance

by the Nowells, to the company as early as the

month of December, 1896, and acquiesced in the

same and ever since and up to the bringing of this

suit have regarded and treated the Johnson clauns

as the indivdual property of the defendants. After-

wards, on the 8th day of January, 1907, the Court

refused said request, to which ruling of the Court

defendants then and there excepted.

On the 8th day of January, 1907, defendants, in

writing, requested the Court to make the following

finding.

Willis E. Nowell finished paying for and obtained

the title of Johnson & Price to the Johnson claims in

1898, pa:^dng therefor $25,000.00. On November 15.

1899, Willis E. Nowell conveyed the properties

known as the Johnson Group, which are in contro-

versy herein, to the Nowell Mining and Milling Com-

pany, which Company regularly applied for and ob-

tained a patent to the same from the United States

Government in the year 1902; no adverse claim was

filed in this patent proceeding. Said company also

paid all costs of such patent proceeding, including
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the price thereof, to the Government. Afterwards,

on the 8th day of January, 1907, the Court refused

said request on the ground that part of said finding

had been already made and the balance was not sus-

tained by the evidence, to which ruling of the Court

the defendants then and there excepted.

On May 5th, 1906, the defendants, in writing, re-

quested the Court to make the following finding:

Subsequent to the issuance of the patent the Now-

ell Mining and Milling Company conveyed the John-

son claims to the Alaska Nowell Gold Mining Com-

pany, which is now the owner and holder thereof.

Afterwards, on the 8th dav ow Januarv, 1907, the
IS

Court refused said request on the ground that part

of said finding had been found and the balance was

not sustained by the evidence, to which ruling of the

Court the defendants then and there excepted.

On the 8th day of January, 1907, the defendants,

in writing, requested the Court to make the follow-

ing finding of fact:

For more than seven years next before the bring-

ing of this suit, the Alaska Nowell Gold Mining Co.

and those under whom it claims have been in the

iminterrupted, adverse, notorious possession of the

property in controversy herein, under color and

claim of title. But the Court refused said request

on the ground that the same was umnaterial, to
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which ruling of the Court the defendants then and

there excepted.

On the 8th day of January, 1907, the defendants

made the following additional request for findings,

to wit:

The letter of June 3, 1896, introduced in evidence

as plaintiff's exhibit ''A" was never signed by

Thomas S. Nowell or anyone else. But the Court

refused said request on the ground that the same

was not a sufficient statement, to which ruling of the

Court the defendants then and there excepted.

The defendants on May 5th, 1906, requested the

Court, in writing, to make and enter the following

conclusions of law, to wit:

I.

There was never any contract between Willis E.

Nowell and Thomas S. Nowell and the Berner's Bay

Mining and Milling Company for a sale and convey-

ance of the properties in this suit. But the Court

refused said request, to which ruling of the Court

the defendants then and there excepted.

II.

Conclusion of law, in January 8th, 1906, defend-

ants requested in writing the following

:

If the negotiations between Thomas S. Nowell and

the two Endicotts could be construed as a contract

all rights under it have been lost by the laches and

long acquiescence of the Endicotts and the Berner's



John C. McBride et al. 421

Bay Mining and Milling Company in the transaction

as actually carried out by the Xowells ; it is also void

as a contract, because not signed ; and if it were sign-

ed and could be constructed as a contract, Wm. Endi-

cott, Aaron Hobart and other persons unknown to the

Court, became parties to it, which prevents its specific

enforcement in this suit. But the Court refused

said request, to which ruling the defendants then and

there excepted.

III.

On May 5th, 1906, defendants in writing, requested

the following conclusion of law

:

By the failure of the Berner's Bay Mining and

Milling Company to adverse the application for pat-

ent for the Johnson claims made by the Nowell Min

ing and Milling Company, any rights that the

Berner's Bay Mining and Milling Company may
have had in the properties in this suit, were waived

and became forever barred as a result of the patent

proceedings. But the Court refused said request, to

which ruling the defendants then and there excepted.

IV.

On January 8th, 1907, defendants in writing re-

quested the following conclusion of law:

The defendants in this suit must be conclusively

presumed to be the owners of the property in con-

troversy under the provisions of Section 1012, Part

TV of the Alaska Code. But the Court refused said
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request, to which ruling the defendants then and there

excepted.

V.

On January 8th, 1907, defendants in writing re-

quested the following conclusion of law

:

The plaintiffs have not offered to do equity by of-

fering to repay any of the moneys expended on the

properties in controversy herein, since the 24th day

of June, 1896. But the Court refused said request,

to which ruling of the Court defendants then and

there excepted.

VI.

On May 5th, 1906, defendants in writing requested

the following conclusion of law:

Defendants are entitled to a decree dismissing the

bill for want of equity. Let such a decree be pre-

pared. But the Court refused said request, to which

refusal of the Court the defendants then and there

excepted.

I, Royal A. Gunnison, the Judge before whom the

above and foregoing suit was tried, do hereby cer-

tify that the above and foregoing bill of exceptions

contains a full, true statement of all the evidence

introduced in said cause and all the exceptions taken

on said trial not otherwise shown upon the record,

and I hereby approve and allow the same and order

that the same be filed as a part of the record herein.
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Done in open court this the 10th day of January,

1907.

ROYAL A. GUNNISON,
District Judge for Alaska, Division No. 1, Presiding

in Said Court.

[Endorsed] : Original No. 519-A. In the District

Court for the District of Alaska, Division No. 1, at

Juneau. F. D. Nowell and W. B. Hoggatt as Re-

ceivers, vs. Thomas S. Nowell et al.. Defendants.

Bill of Exceptions. Filed Jan. 10, 1907. C. C. Page,

Clerk. By , Deputy. Maloney & Cobb,

Attorneys for Defendants, Office, Juneau, Alaska.

Office No. .

In the District Court for Alaska, Division No. 1, at

Juneau.

No. 519-A.

F. D. NOWELL and W. B. HOGGATT, as Receiv

ers of the BERNER'S BAY MINING AND
MILLING CO.,

Plaintiffs,

vs.

THOMAS S. NOWELL, WILLIS E. NOAVELL,

THE NOWELL MINING AND MILLING

CO., (a Corporation), and the ALASKA
NOWELL GOLD MINING CO. (a Corpora-

tion),

Defendants.
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Petition for Allowance of Appeal and Order Allow-

ing Appeal, etc.

To the Hon. ROYAL A. GUNNISON, District

Judge for Alaska, Division No.l, in the Above-

named Court:

The above-named defendants, Thomas S. Nowell,

Willis E. Nowell, the Nowell Mining and Milling

Company, a corporation, and the Alaska Nowell Gold

Mining Company, a corporation, conceiving them-

selves aggrieved by the order and decree made and

entered by the above-named Court in the above-en-

titled cause, under date of January 9th, 1907, wherein

and whereby it was and is ordered and decreed that

John C. McBride, as Receiver of the Berner's Bay

Mining and Milling Company is the equitable owner

and entitled to a conveyance from the defendant of

those three certain patented mining claims known as

the Northern Light, Northern Light No. 1, and

Northern Light No. 2, and particularly described in

said decree, and further ordering and decreeing that

the Alaska Nowell Gold Mining Company, convey

to J. C. McBride, the present receiver of the prop-

erties of the said Berner's Bay Mining and Milling

Company, do hereby appeal from the said order and

final decree of January , 1907, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, for the reasons specified in the assignment of

errors filed herein and herewith pray that this appeal
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may .be allowed, and that a transcript of tlie record,

papers and proceedings upon which said order and

decree was made, duly authenticated, may be sent to

the United States Circuit Court of Appeals for the

Ninth Circuit, under and according to the laws of

Congress and the Statutes of the United States in

such cases made and provided, and also that an order

be made fixing the amount of security which defend-

ants shall give and furnish upon such appeal, and

that upon the giving of such security that further

proceedings in this Court be suspended and stayed

until the determination of said appeal by said United

States Circuit Court of Appeals for the Ninth Cir-

cuit ; and your petitioners will ever pray.

MALONY & COBB,

Attorneys for Defendants and Appellants.

Upon consideration of the above and foregoing

petition of Thomas S. Nowell, Willis E. Nowell, the

Nowell Mining and Milling Company, a corporation,

and the Alaska Nowell Gold Mining Company, a cor-

poration, for an order allowing appeal, together with

an assignment of errors.

It is ordered that an appeal be and the same is

hereby allowed to the United States Circuit Court of

Appeals for the Ninth Circuit from the final decree

entered herein on the 9th day of January, 1907 ; and

the amount of security which the said appellants are

required to give is hereby fixed at the sum of $500.00,
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the same when given and approved to operate as a

supersedeas.

Dated this 10th day of January, 1907.

ROYAL A. GUNNISON,
Judge of the District Court for Alaska, Division No.

1.

[Endorsement] : Original. No. 519-A. In the

District Court for the District of Alaska, Division

No. 1, at Juneau. F. D. Nowell & W. B. Hoggatt,

as Receivers, etc., Plaintiffs, vs. Thomas S. Nowell

et al.. Defendants. Petition for Appeal and Order.

Filed Jan. 10, 1907. C. C. Page, Clerk. By —

,

Deputy. Malony & Cobb, Attorneys for Defendants.

Office : Juneau, Alaska. Office No. .

In the District Court for Alaska, Division No. 1, at

Juneau.

No. 519-A.

F. D. NOWELL and W. B. HOGGATT, as Receiv-

ers of the BERNER'S BAY MINING AND
MILLING CO., Plaintiffs,

vs.

THOMAS S. NOWELL, WILLIS E. NOWELL,

NOWELL MINING AND MILLING COM-

PANY (a Corporation), and THE ALASKA
NOWELL GOLD MINING CO. (a Corpora-

tion)
,

Defendants.
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Assignment of Errors.

Now come the above-named defendants and assign

the following errors committed by the Court during

the trial, and on the rendition of the decree herein,

upon which they will rely upon their appeal herein

in the Appellate Court

:

I.

There is error in the findings of fact and decree

herein because the same are not supported by the

plaintiffs ' complaint in that there is no such contract

set out in said complaint between Thomas S. Nowell,

as the attorney in fact for Willis E. Nowell, and the

Berner's Bay Muiing and Milling Company, for the

sale and conveyance of the properties in controversy

herein as is found by the Court and specificially en-

forced in said decree.

II.

The Court erred in the order of April 26th, 1906,

permitting Henr}" Endicott to intervene herein; for

the reason that said petition of intervention failed to

show facts authorizing any such intervention for en-

titling the said Henry Endicott to be made a party

to this suit.

III.

There is an error in the findings of fact and the

decree of the Court herein, for the reason that same

are wholly unsupported by any facts plead in said

petition of intervention, in that said petition of in-
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tervention wholly fails to set out any siicli contract

between Thomas S. Nowell, as agent and attorney in

fact for Willis E. Nowell, and the Berner's Bay Min-

ing and Milling Co., for a sale and conveyance of the

properties in controversy as is found in said findings

and specifically enforced in said decree.

IV.

The Court erred in admitting in evidence over the

objections of the defendants the document introduced

in evidence, to wit:

Thomas S. Nowell,

5 Tremont Street,

Boston, Mass., 'June 5, 1896,

Henry Endicott, Esq., Boston, Mass.,

My dear Mr. Everett : After my conversation with

you I herewith submit the basis of a proposition that

I have for a purchase of bonds from New York

parties who desire not to be known as sellers of the

bond and who have a use for their money in another

direction. The proposition is as follows:

46 Berner's Bay bonds of $1000.00 each and 292

shares of the capital stock of the said company. The

par value of the bonds and stock is $75,200.00, and

the accrued interest is $1878.33, to June 15th, making

in all $77,078.33. Now it will require to purchase

this interest in cash not later than June 15th, $47,-

948.33. We practically get the stock for nothing,

292 shares, with a part value of $29,200.00, and as to
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the value of that stock it goes without my repeating

as to my appreciation of its value which is today as

high as it ever was.

Now, in order to carry out my plan, which I be-

lieve I can do, providing I get control of these bonds

and stock, getting rid of the element that have taken

the stand that they are not willing to extend the

bonds. I can see my way clear to raise of this amount

$20,000.00, so that there will be $27,948.33 more to

raise, and the stock to be distributed pro rata be-

tween my friends that take the $20,000.00 and those

that may take the balance. I regard it as of vital

importance that this be accomplished and I am satis-

fied that it can be % I will herewith submit my plan

that I have talked over with you to-day which is as

follows, viz.

;

To increase the capital stock of the Company to

two and one half million dollars; to increase the

bonded indebtedness of the companj^ to $500,000.00.

It is now $200,000.00; to set aside $500,000.00 of this

stock to be used as far as may be found necessary for

the purpose of retiring the present $200,000.00 bonds

for the pur]30se of selling the $300,000.00 at par and

the balance of the increased capital to be paid

over to me or anyone that I may direct, for the turn-

ing over to the Company what are known as the

Johnson mines which are known to be of great value

and beyond that twelve other claims which are all

right in connection and should be worked with the
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Berner's Bay present properties. I consider these

properties that I should turn over to the Company of

certainly as ^reat a value if not more so than the

present holdings of the company; in fact, I believe

that the Johnson properties have more real value in

the deposit than all of the present holdings of the

Berner's Bay Co., and then aside from that I hold

claims that the surface indications are very much

richer than the Comet was at the same stage of de-

velopment.

I am willing to accept this stock on the basis that

as a consideration for the payment of all these prop-

erties, that it shall not participate in the dividends of

the Company until the original stock has realized

100% in dividends, that is the full capitalization, of

which one million dollars be paid in dividends before

the increased stock that I receive in payment for

these properties participate in dividends. All other

rights and privileges of the stock I would enjoy ex-

cepting the right of receiving dividends on it until

the old stock has received the 100% as hereinafter

specified.

To Recapitulate.

Increase the capital stock of the Berner's Bay

Mining and Milling Company from $1,000,000.00 to

$2,500,000.00. Set aside $500,000.00 of the increased

capital to be used as far as necessary in retiring the

$200,000.00 bonds and floating the balance of the

$500,000.00 as a new purchase for fresh money.
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Should any of this $500,000.00 be saved the same to

be for the benefit of the treasurer. Purchase of T.

S. Xowell the adjoining claims which he has control

of to be deeded to the Company, and $1,000,000.00 of

capital stock to be issued to him in ])a}Tiient, the said

stock not to participate in stock dividends until the

original stock has received 100%.

46 bonds of the Berner's Bay M. & M,

Co 46,000.00

7 months accrued interest to June

15th 1,878.33

292 shares capital stock, par value. . . . 29,200.00

$77,078.33

This can be had for tlie sum of $47,948.33, provided

pa^mient is made on or before June 15th, 1896.

T. S. Nowell will agree to raise and take $20,000.00

of the above sum or 20 bonds and accrued interest,

$20,816.80.

V.

The Court erred in admitting in evidence, over the

objections of defendants, the following document, to

wit:
"

Office of Berner's Bay Mining and Milling Company,

Portland, Maine, June 12th, 1896.

To the Stockholders of the Berner's Bay Mining &

Milling Company:

A special meeting of the stocldiolders of said cor-

poration is hereby called to be held at its office No. 30
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Exchange Street, Portland, Maine, on Wednesday,

June 24, 1896, at twelve o 'clock noon, for the follow-

ing purposes, viz.

:

I.

To hear and approve the records of the doings of

the stockholders, directors and officers.

II.

To see if the stockholders will vote to increase the

capital stock of the corporation to $2,500,000.00 and

make a portion of the increased stock a deferred

stock and fix all the terms and conditions of the same

and certificates thereof, and to determine the pur-

poses for which said increased stock shall be issued

and used.

III.

To see if the stockholders will vote to pur-

chase certain mines, mining claims, and properties

in Alaska, known as "Northern Light No. 1,"

"Johnson," "Portsmouth," "Seward Exten-

sion," "Columbian East Extension," "Bear Ex-

tension," "Savage Extension," "Lucky Boy," "Col-

umbian West Extension," "Selkirk," "Eustler,"

"Alaska Maid," "Acropolis," "Northern Star,"

"Northern Light No. 2," and any other desirable

properties and provide for any proper machinery,

buildings and equipment for working and operating

such mines and properties and ores and products

therefrom, and to fijc the terms of payment by an

issue, of said increased stock or otherwise.
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IV.

To see what action the stockholders will take con-

cerning the first mortgage bonds now outstanding

and the payment thereof.

V.

To see if the stockholders will authorize a new

issue of $500,000.00 or corporate bonds to be used

for the retiring the $200,000.00 of mortgage bonds

now outstanding, the liquidation of the floating in-

debtedness and development and prosecution of the

business of the corporation as required ; said new is-

sue to be secured by a trust mortgage of all the mines,

mining claims and properties, including those men-

tioned in Art. Ill, mills, millsites, water rights, real

estate, machinery, and equipment of this corporation

in Alaska, and to fix all the terms and conditions of

said bonds and mortgage.

VI.

To do any other business which may come before

said meeting concerning the matters above named, or

otherwise take and authorize all proper action re-

garding the same.

THOMAS S. NOWELL,
President.

AVALLACE HACKETT,
HENRY ENDICOTT,
A. C. HOWARD,
A. HOBART,
THOMAS S. NOWELL,

Directors.
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VI.

The Court erred in that part of the sixth finding of

fact wherein it is found as follows

:

''That Thomas S. Nowell and Willis E. Nowell

acted together through one Willian ]\1. Payson and

Arthur L. Nowell in the transactions after the meet-

ing of June 24th, 1896, herein in these findings refer-

red to " ; for the reason that the evidence wholl^y fails

to sustain said finding and that there is no evidence

tending to sustain the same.

VII.

The Court erred in making the seventh finding of

fact, which reads as follows, to wit:

"That since the organization of the Nowell Min-

ing and Milling Company and during all times here-

in referred to,, the said Willis E. Nowell owned,

held and controlled 9997 shares of the capital stock

of the Nowell Mining and Milling Company, one of

the defendant corporations, and the said Thomas

S. Nowell o^vned, held and controlled one share of

the capital stock of the said Nowell Alining and Mill-

ing Company. That the total capital stock of the

said Nowell Mining and Milling Company consisted

of ten thousand shares of the par value of one hun-

dred dollars each.

That defendant, Alaska Nowell Gold Mining

Company a corporation had a capital stock of fifty-
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five thousand shares of the par value of one hun-

dred dollars each, and that the defendant, Willis E.

Nowell, was the owner and holder of 49996 shares

of the capital stock of said Alaska Nowell Gold

Mining Company," because the same is not sustained

by and is contrary to all the evidence relating there-

to before the Court.

VIII.

The Court erred in that j^art of the eighth finding

of fact which is as follows

:

''That on the 4th day of November, 1895, said

Willis E. Nowell became the owner of those certain

lode mining claims in controversy in this action

known as the Northern Light, or Johnson, the

Northern Light Extension No. 1, or Emma, and the

Northern Light Extension No. 2, and was on the

24th day of Jime, 1896, at the time of the corporate

meeting hereinafter referred to, the owner thereof";

for the reason that said finding is wholly unsup-

ported by and is contrary to all the evidence relat-

ing thereto before the Court.

IX.

The Court erred in that part of the eighth finding

wherein and whereby he finds that the conveyance

on the 10th day of October, 1899, Willis E. Nowell

conveyed the said claims to the Nowell Mining and

Milling Co., but that said conveyance was made with

full notice and knowledge on the part of the said
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company of the title, rights and. equities in and to

the said claims of the Berner's Bay Mining and Mill-

ing Companj^; for the reason that said finding is

contrary to and wholly unsupported by the evidence.

X.

The Court erred in that part of the eighth finding

of fact wherein and whereby it is found that in the

patent proceedings wherein and whereby the de-

fendant, the Nowell Mining and Milling Company,

obtained a patent to the properties in controversy

herein, said patent proceedings in the United States

Land Office were had ex parte and. without notice to

the Berner's Bay Mining and Milling Company or

the receivers thereof or to the intervener and plain-

tiff, Henry Endicott, and the title acquired through

said patent by the Nowell Mining and Milling Com-

pany was acquired with the full knowledge on the

part of the said Nowell Mining and Milling Company

of the title, rights and equities of the Berner's Bay

Mining and Milling Co., in and to the said Northern

Light, or Johnson, Northern Light Extension No. 1,

or Emma, and Northern Light Extension No. 2,

Lode Mining Claims ; for the reason that said finding

is wholly unsupported by and is contrary to all the

evidence in the case relating thereto.

XL
The Court erred in that part of the tenth finding

of fact wherein and whereb}" it is found that the con-
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veyanee made on the lOtli day of November, 1903,

by the Nowell Mining and Milling Co. to the Alaska

Nowell Gold Mining Co. of the property in contro-

versy^ herein" was made to the said Alaska Nowell

Gold Mining Co. without consideration and with full

knowledge on the part of said Alaska Nowell Gold

Mining Co. of the title, rights and equities of the

Berner's Bay Mining and Milling Co. therein"; for

the reason that said finding is wholly unsupported

by and contrary to all the evidence in the case.

XII.

The Court erred in that part of the twelfth finding

of fact wherein and whereby it is found as follows:

"That replying further upon said representations

and promises the said Henry Endicott executed a

proxy in favor of the said Thomas S. Nowell author-

izing him to vote his stock in his name, place and

stead at said meeting of the Berner's Bay Mining

and Milling Company to be held on the 24th day of

June, 1896, for the purpose of consummating the

transactions projected and set forth in the said offer

of June 3d. 1896; and the said Thomas S. Nowell

accepted the said proxy for the purpose of voting

the same at said meeting and caused the same to be

represented thereat"; for the reason that said find-

ing is wholly unsupported by the evidence.

XIII.

The Court erred in that part of the thirteenth find-

ing of fact which reads as follows

:
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"That in pursuance of said offer it was agreed

that a special meeting of the stockholders of the

Berner's Bay Mining and Milling Company should

be called to acquire said properties upon the said

terms proposed"; for the reason that said finding

is wholly unsupported by, and is contrary to the

evidence.

XIV.

The Court erred in that part of the thirteenth

finding of fact wherein and whereby it was found

that the following notice of stockholders meeting

was given, to wit:

"Office Berner's Bay Mining and Milling Compay,

Portland, Maine, June 12, 1906.

To the stockholders of the Berner's Bay Mining and

Milling Company:

A special meeting of the stockholders of said cor-

poration is hereby called to be held at its office No. 30

Exchange Street, Portland, Maine, on Wednesday,

June 24, 1896 at twelve o'clock noon, for the follow-

ing purposes viz

:

I.

To hear and ajDprove the records of the doings of

the stockholders, directors and officers.

II.

To see if the stockholders will vote to increase the

capital stock of the corporation to $2,500,000.00 and

make a portion of the increased stock a deferred
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stock and fix all the terms and conditions of the same

and certificates thereof, and to detemiine the pur-

poses for which said increased stock shall be issued

and used.

III.

To see if the stockholders will vote to purchase

certain mines, mining claims and properties in

Alaska known as "Northern Light No. 1," "John-

son," "Portsmouth," "Seward Extension," "Co-

lumbian East Extension," "Bear Extension," "Sav-

age Extension," "Lucky Boy," "Columbian West

Extension," "Selkirk," "Rustler," "Alaska Maid,"

"Ackropolis," "Northern Star," "Northern Light

No. 2" and any other desirable properties and work-

ing and operating such mines and properties and

ores and products therefrom, and to fix the terms

of payment by an issue, of said increased stock or

otherwise.

lY.

To see what action the stockholders will take con-

cerning the first mortgage bonds now outstanding

and the payment thereof.

V.

To see if the stockliolders will authorize a new

issue of $500,000.00 or corporate bonds to be used

for the retiring of the $200,000.00 of mortgage bonds

now outstanding, the liquidation of the floating in-

debtedness and development and prosecution of the
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business of the corporation as required; said new

issue to be secured by a trust mortgage of all the

mines, mining claims and properties, including

those mentioned in Art. Ill, mills, millsites, water

rights, real estate, machinery and equipment of this

corporation in Alaska, and fix all the terms and

conditions of said bonds and mortgage.

VI.

To do any other business which may come before

said meeting concerning the matters above named,

or otherwise take and authorize all proper action re-

garding the same.

THOIVIAS S. NOWELL,
President.

WALLACE HACKETT,
HENRY ENDICOTT,

A. C. HOWARD,
A. HOBART,
THOMAS S. NOWELL,

Directors

;

for the reason that there was no proof that the no-

tice aforesaid was ever issued or acted upon or rec-

ognized as a notice by the Berner's Bay Mining and

Milling Co. and was contradicted by the official no-

tice recorded in the record books of the said Bern-

er's Bay Mining and Milling Co., and said finding is

unsupported by the evidence; and the plaintiffs, as

the representatives and suing in behalf of the Bern-
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er's Bay Mining and Milling Co., are estopped to

dispute said records.

XV.

The Court erred in that part of the fourteenth

finding of fact which reads as follows:

"That at said meeting of June 24, 1896, the said

Thomas S. Nowell caused to be prepared a written

offer addressed to the Berner's Bay Mining and

Milling Company, duly subscribed in writing by the

said Thomas S. Nowell, wherein and whereb}^ he of-

fered, acting for himself and as the attorney in fact

and agent of the said defendant, Willis E. Nowell,

to sell, convey, or cause to be conveyed to the' said

Berner's Bay Mining and Milling Compan}^ the fif-

teen mining claims and properties named in Article

III of said call for the special meeting of June 24,

1896"; for the reason that said finding is wholly un-

supported by, and is contrary to all the evidence in

the case.

XVI.

The Court erred in that part of the fourteenth

finding of fact reading as follows:

"That thereafter said corporation, Berner's Ba)^

Mining and Milling Company, accepted said offer

and paid the said defendants, Thomas S. Nowell and

Willis E. Nowell, the full consideration and pur-

chase price for said fifteen claims, as hereinabove

described, and said Berner's Bay Mining and MiU-
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ing Company issued to the said defendant, Thomas

S. Nowell five thousand (5,000) shares of the capital

stock of said corporation at one hundred dollars

($100.) per share, and to the said defendant Willis

E. Nowell, ten thousand (10,000) shares of the capi-

tal stock of said corporation at one hundred dollars

($100.) per share"; for the reason that said finding

is wholly unsupported by and is contrary to all the

evidence in the case.

XVII.

The Court erred in that part of the fourteenth

finding of fact wherein and whereby it is found as

follows

:

"That on said 24th day of June, 1896, the said

corporation, Berner's Bay Mining and Milling Com-

pany, at said stockholders' meeting held at No.

30, Exchange Street in the City of Portland, State

of Maine, by its stockholders and officers and the

corporate acts aforesaid, purchased and became the

equitable owner of said three mining claims known

as the Johnson Group, to wit: the said Northern

Light, or Johnson, Northern Light Extension No. 1,

or Emma, and Northern Light Extension No. 2

Lode Mining Claims as above described and re-

ferred to, and thence hitherto has continued and

now is the equitable owner thereof; and the said de-

fendants, Thomas S. Nowell and Willis E. Nowell,

thereafter received the full consideration and pur-
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chase price therefor in accordance with the terms of

said written offer hereinabove set forth, and that

said three claims known as the Johnson Group then

constituted the principal consideration for the issu-

ance of said corporate stock and the increase of said

corporate indebtedness"; for the reason that said

finding is wholly unsupported by and is contrary to

all the evidence in the case.

XVIII.

The Court erred in that part of the fifteenth find-

ing of fact reading as follows

:

''That sometime subsequent to the said 24th day

of June, 1896, the corporate records of said Berner's

Bay Mining and Milling Company were so altered,

changed and falsely entered as to make it appear

that in the transactions at the corporate meeting of

June 24th, 1896, only twelve of the fifteen mining

claims enumerated and set forth in said written of-

fer and said notice of stockholders' meeting had

been offered and transferred to said corporation,

Berner's Bay Mining and Milling Company, and

said group of claims known as the Johnson Group

consisting of the said Northern Light, or Johnson,

Northern Light Extension No. 1, or Enmia, and

Northern Light Extension No. 2 lode mining claims,

were wrongfully, fraudulently and falsely made to

appear on the records of said corporation as having

been omitted from said offer and transfer by the
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wrongful and fraudulent insertion in a pretended of-

fer of sale recorded in the minutes of said stock-

holders' meeting of June 24th, 1896, of the words

"Last twelve" and by the insertion in said minutes of

a pretended false and simulated copy of an offer on

the face of which appears other substantial changes

both in the form and substance of the said offer as

originally presented and acted upon at said meeting,

by which the true intent and meaning of the said

transaction was wrongfully and fraudulently

changed and altered so as to appear to transfer only

twelve of the fifteen claims, omitting said Johnson

Group"; for the reason that the finding aforesaid is

wholly unsupported by and is contrary to all the evi-

dence in the case.

XIX.
The Court erred in that part of the fifteenth finding

of fact reading as follows

:

"That during the time when said alterations were

made and when said corporate records were falsely

engrossed so as to apparently effect said change in

said transaction, the books of said corporation in-

cluding the record books and records, papers and

proceedings thereof were in the custody and control

of the said defendant, Thomas S. Nowell, and the

said assistant treasurer and assistant clerk of the

said corporation, the said Arthur L. Nowell, now de-

ceased, at the general offices of said corporation situ-
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ated in Boston, Massachusetts, where the eastern

business and financial transactions of said corpora-

tion were conducted"; for the reason that the evi-

dence conclusively showed that said books, etc., were

in the custody and control of the Berner's Bay Min-

ing and Milling Company and not of the said Thomas

S. Nowell and Arthur L. Nowell.

XX.

The Court erred in that part of the fifteenth find-

ing of fact reading as follows

:

'

' That thereafter and in pursuance of a scheme and

conspiracy on the part of the said defendants,

Thomas S. Nowell and Willis E. Nowell, to defraud

the said Berner's Bay Mining and Milling Company

and its creditors and stockholders the said Thomas

S. Nowell and Willis E. Nowell pretended to act un-

der the false and fraudulent entries in said corporate

books, failed, neglected and refused to convey to said

corporation, Berner's Bay Mining and Milling Com-

pany, the said Three Claims known as the Johnson

Group, to wit : Northern Light, or Johnson, Northern

Light Extension No. 1, or Emma, and Northern Light

Extension No. 2"; for the reason that said finding is

wholly unsupported by and is contrary to all the evi-

dence in the case.

XXI.

The Court erred in that part of the seventeenth

finding of fact reading as follows

:
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''That until shortly prior to the commencement of

this action the failure of the defendants herein to con-

vey the said Johnson group and the facts in connec-

tion therewith were not reported to this Court"; for

the reason that there was no evidence offered or in-

troduced tending to support said finding.

XXII.

The Court erred in that part of the seventeenth

finding of fact reading as follows

:

"That this action has been brought and prosecuted

with due diligence after the discovery of the facts

upon which it is based, and after the said facts were

disclosed to this Court"; for the reason that the evi-

dence shows conclusively that Henry Endicott, inter-

vener herein, and the Berner's Bay Mining and Mill-

ing Company were fully aware of all the matters

herein complained of more than nine years prior to

the bringing of this suit.

XXIII.

The Court erred in the eighteenth finding of fact,

which reads as follows

:

*'That since said 24th day of June, 1896, said de-

fendants, Thomas S. Nowell, Willis E. Nowell, Now-

eU Mining and Milling Company and the Alaska

Nowell Gold Mining Company, have held the legal

title to said three mining claims above described,

known as the Johnson Group in ti'ust for the use

and benefit of the said Berner's Bay Mining and
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Milling Company, its stockliolders and creditors";

for the reason that said finding is wholly unsup-

ported by, and is contrary to all the evidence in the

case.

XXIV.

The Court erred in that part of the twentieth

finding of fact, which reads as follows

:

'*That after the date of the organization of said

defendant, Xowell Mining and ^lilling Company,

and prior to the 10th day of December, 1902, in pur-

suance of said conspiracy to defraud said Berner's

Bay Mining and ^lilling Company, said defendant,

Willis E. Xowell, transferred and conveyed to the

said Xowell Mining and ^Milling Company the said

Johnson Group of claims, but said transfer and

conveyance was without consideration, and with a

full knowledge and notice on the part of the said

defendant corporation, Xowell Mining and Milling

Company, of all acts, facts and transactions in con-

nection with the sale of said properties to the Bern-

er's Bay Alining and ^Milling Company and claims

of said Berner's Bay Mining and Milling Company,

its stockholders and creditors, in and to said prop-

erty"; for the reason that said finding is wholly un-

supported by, and is contrary to the evidence in the

case.

XXV.
The Court erred in that part of the twentieth find-
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ing of fact wherein and whereby it is found, in effect,

that Thomas S. Nowell and Willis E. Nowell caused

the Nowell Alining and Milling Company to make

an application for patent for the properties in con-

troversy herein to the United States Government

in pursuance of a conspiracy and in order to de-

fraud and deprive said corporation, Berner's Bay

Mining and Milling Company of said claims ; for the

reason that said finding is wholly unsupported by,

and is contrary to the e^ddence in the case.

XXVI.
The Court erred in that part of the twentieth find-

ing of fact wherein he finds that the said applica-

tion for patent was made without any report thereof

to the Court in which said receivership was pend-

ing by the said Frederick D. Xowell; for the reason

that such finding is whollv unsupported bv the evi-

dence, there being no evidence in regard thereto.

XXYII.

The Court erred in that part of the twenty-first

finding of fact wherein and whereby it is found that

the transfer of the properties in controversy from

the Nowell Mining and Milling Company to the

Alaska Xowell Gold Mining Company was without

consideration and with full notice of the rights of

the Berner's Bay Mining and Milling Company and

of the facts hereinabove found in reference to the

transactions of Jime 24, 1896, and said legal title is
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now held by said Alaska Nowell Gold Mining Com-

pany in trust for the use and benefit of the Berner's

Bay Mining and Milling Company, its stockliolders

and creditors; for the reason that said finding is

wholly unsupported by dcnj evidence in the case.

XXVIII.

The Court erred in the first conclusion of law

made herein, which reads as follows:

"That those three certain mining claims known as

the Johnson Group, called the Northern Light or

Johnson, Northern Light Extension No. 1, or Emma
and Northern Light Extension No. 2, as particularly

referred to in the foregoing findings and as particu-

larly bounded and described in Finding XI thereof,

were sold by the defendants, Thomas S. Nowell and

Willis E. Nowell to Berner's Bay Mining and Mill-

ing Company, the corporation above referred to, in

the month of June, 1896, and that said corporation

at that time paid to said defendants the full and

agreed consideration and purchase price therefor,

and that said Berner's Bay Mining and Milling

Company, a corporation, is the true and equitable

owner of said three mining claims, and entitled to a

conveyance thereof"; because the same is not sup-

ported by the facts admitted in the pleadings, found

by the Court, and conclusively established by the evi-

dence that in the year 1903 the defendant, the Nowell

Mining and Milling Company, obtained a patent to
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the properties in controvers}^ herein from the

United States; and for tlie further reason that said

conclusion of law is wholly unsupported by the evi-

dence.

XXIX.

The Court erred in the second conclusion of law,

which reads as follows:

''That said three mining claims were transferred

by the said defendants, Thomas S. Nowell and Willis

E. Nowell to the Nowell Mining and Milling Com-

pany, a corporation, and one of the defendants here-

in, without consideration and with full knowledge

and notice of the rights and equities of the said

Berner's Bay Mining and Milling Company, a cor-

poration, in and to said property, and said defend-

ant, Nowell Mining and Milling Company, subse-

quently conveyed the same three mining claims to

the Alaska Nowell Gold Mining Company, without

consideration and with like full knowledge and no-

tice of the rights and equities of said Berner's Bay

Mining and Milling Company, a corporation"; be-

cause the same is wholly unsupported by the evi-

dence.

XXX.
The Court erred in the third conclusion of law,

which reads as follows

:

"That said defendant, Alaska Nowell Gold Min-

ing Company, a corporation, now holds said same
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three mining claims under said conveyance in trust

for the use and benefit of said Berner's Bay Mining

and Milling Company, its stockholders and credit-

ors"; for the reason that the same is wholly unsup-

ported by the evidence.

XXXI.

The Court erred in the fourth conclusion of law,

which reads as follows

:

"That John C. McBride, the substituted party

plaintiff herein, and who is now the sole receiver of

the properties of said Berner's Bay Mining and

Milling Company, in cause No. 603, which is now

pending in this Court, is entitled to receive said con-

veyance for and on behalf of said corporation, said

Berner's Bay Mining and Milling Company, and is

entitled to enter into the possession of said property

for the benefit of said corporation, Berner's Bay

Mining and Milling Company, subject to the orders

of this Court.

That said defendant, Alaska Nowell Gold Mining

Company, a corporation, should be decreed to exe-

cute to said Berner's Bay Mining and Milling Com-

pany, a corporation, a good and sufficient deed of

conveyance conveying the legal title to said same

three mining claims, and deliver said deed to said

John C. McBride within such time as this Court shall

direct by its decree herein, or in case said defend-

ant, Alaska Nowell Gold Mining Company, fails to
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so execute and deliver said deed within the time so

limited then that a Master be appointed by this

Court, upon application thereto in that behalf, to

execute and deliver such deed for the benefit of said

corporation, Berner's Bay Mining and Milling Com-

pany, its stockholders and creditors"; for the reason

that the same is wholly unsupported by the plead-

ings and the evidence.

XXXII.

The Court erred in the sixth conclusion of law,

which reads as follows:

''That the said defendant, Thomas E. Nowell, and

the said defendant Willis E. Nowell, and the said

defendant, Nowell Mining and INIilling Company,

have no interest in, lien upon or claim against said

three mining claims as herein referred to"; for the

reason that the same is wholly unsupported b}^ the

pleadings and the evidence.

XXXIII.

The Court erred in the seventh conclusion of law,

which reads as follows:

'

' That the plaintiff recover its costs and disburse-

ments herein as the same shall be taxed by this

Court"; for the reason that the same is wholly un-

sup]3orted by the pleadings and the evidence.

XXXIV.

The Court erred in refusing the defendants' re-

quest for the following findings of fact:
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1.

''In the month of June, 1896, the defendant, Willis

E. Nowell, had an escrow agreement to purchase the

properties in controversy in this suit from Richard

Johnson and David R. Price, the original locators

thereof at an agreed price of $25,000,00, said claims

being at that time unj^atented mining claims. Wil-

lis E. Xowell and Thomas S. Nowell at the same

time owned twelve (12) other mining claims ad-

joining those in controversy herein and also adjoin-

ing the properties of the Berner's Bay Mining and

Milling Company."

XXXV.
The Court erred in refusing the following find-

ings of fact requested by the defendants

:

2.

"Early in June, 1896, Thomas S. Nowell for hun-

self and his attorney in fact under proper authority

from Willis E. Nowell, began negotiations with

Henry Endicott who was at that tune a director of

the Berner's Bay Mining and Milling Company, look

ing towards an increase of the capital stock of the

Berner's Bay Mining and Milling Company, and a

sale to it, in consideration of a stock interest, of the

entire fifteen (15) claims; these negotiations included

a number of collateral matters, among others the

purchase by Henry Endicott, William Endicott and

their associates of some twenty-six (26) bonds of the
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Berner's Bay Mining and Milling Company, these

negotiations were all had prior to the 24th day of

June, 1896."

XXXVI.

The Court erred in refusing the defendants' re-

quest for the following finding of fact

:

3.

"A meeting of the Berner's Bay Mining and Mill-

ing Company was called and held for the 24th day

of June, 1896, for the puipose of acting upon the pro-

posals to increase the capital stock, issue additional

bonds and purchase the mining claims mentioned

above from the Xowells."

xxxvn.
The Court erred in refusing the defendants' re-

quest to make the following finding of fact

:

4.

"At this meeting Thomas S. Nowell for himself

and attorney in fact for WHlis E. Nowell, offered

the company the twelye (12) clauns they owned in

consideration of one million and one-half (1,500,-

000.00) dollars, of the increased stock but did not

offer the Johnson claims; this offer the Company ac-

cepted." \i-M

xxxvin.

The Court erred in refusing the defendants' re-

quest to make the following finding of fact:
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5.

"The Endieotts with whom the original negotia-

tions had been had, under and pursuant to which

the plaintiffs are claiming relief herein, were in-

formed of the actual sale by the Nowells to the Ber-

ner's Bay Company and of the fact that the three

(3) Johnson claims had been omitted in the convey-

ance by the Nowells to the Company as early as the

month of December, 1896, and acquiesced in the same

and ever since and up to the bringing of this suit

have regarded and treated the Johnson claims as the

individual property of the defendants."

XXXIX.

The Court erred in refusing the defendants' re-

quest to make the following finding of fact

:

6.

"Willis E. Nowell finished paying for and obtained

the title of Johnson & Price to the Johnson claims

in 1898, paying therefor $25,000.00. On November

15, 1899, Willis E. Nowell conveyed the properties

know^n as the Johnson Group, which are in contro-

versy herein, to the Nowell Mining and Milling Com-

pany, which company regularly applied for and ob-

tained a patent to the same from the United States

Government in the year 1902; no adverse claun was

filed in this patent proceeding. Said company also

paid all costs of such patent proceeding, including

the price thereof, to the Government."



456 Thomas S. Notvell et al. vs.

XL.

The Court erred in refusing the defendants' re-

quest to make the following finding of fact

:

7.

'

' Subsequent to the issuance of the patent the No-

well Mining and Milling Company conveyed the

Johnson claims to the Alaska Nowell Gold Mining

Company, which is now the owner and holder there-

of."

XLI.

The Court erred in refusing the defendants' re-

quest to make the following finding of fact

:

8.

'

' For more than seven years next before the bring-

ing of this suit, the Alaska Nowell Gold Mining Corn-

pan}^, and those under whom it claims have been in

the uninterrupted, adverse, notorious possession of

the property in controversy herein, under color and

claim of title."

XLII.

The Court erred in refusing the defendants' re-

quest to make the following finding of fact

:

9.

"The letter of June 3, 1896, introduced in evidence

as Plaintiffs' Exhibit 'A' was never signed by

Thomas S. Nowell or anyone else."
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XLni.

The Court erred in refusing the defendants' re-

quest to make the following conclusion of law:

1.

** There was never any contract between Willis

E. and Thomas S. Nowell and the Berner's Ba}^ Min-

ing and Milling Company for a sale and conveyance

of the properties in this suit."

XLiy.

The Court erred in refusing the defendants' re-

quest to make the following conclusion of law:

2.

"If the negotiations between Thomas S. Nowell

and the two Endicotts could be construed as a con-

tract, all rights under it have been lost by the laches

and long acquiescence of the Endicotts and the Ber-

ner's Bay Mining and Milling Company in the trans-

action as actually carried out by the Nowells, and if

it were signed and could be construed as a contract,

Wm. Endicott, Aaron Hobart and other persons un-

known to the Court became parties to it, which pre-

vents its specific enforcement in this suit."

XLV.

The Court erred in refusing the defendants' re-

quest to make the following conclusion of law:

3.

"By the failure of the Berner's Bay Mining and
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Milling Compan}' to adverse the application for pat-

ent for the Johnson claims made by the Nowell Min-

ing and Milling Company, any rights that the Ber-

ner's Bay Mining and Milling Com]3any may have

had in the properties in this suit were waived and

became forever barred as a result of the patent pro-

ceedings."

XLVI.

The Court erred in refusing the defendants' re-

quest to make the following conclusion of law:

4.

"The defendants in this suit must be conclusively

presumed to be the owners of the property in con-

troversy under the provisions of section 1042, Part

Wof the Alaska Code."

XLVII.

The Court erred in refusing the defendants' re-

quest to make the following conclusion of law:

5.

"The plaintiffs have not offered to do equity by

offering to repay any of the money expended on the

properties in controversy herein, since the 24th day

of June, 1896."

XLvni.

The Court erred in refusing the defendants re-

quest to make the following conclusion of law:
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6.

*' Defendants are entitled to a decree dismissing

the bill for want of equity. Let such a decree be

prepared."

XLXIX.

The decree of the Court herein is erroneous in this,

that under the pleadings and all the evidence the

defendants were entitled to a decree dismissing the

bill for want of equity.

And for said errors and others apparent of record

herein, defendants pray that the said decree ren-

dered herein on the 9th day of January, 1907, be re-

versed and this cause be remanded with instruc-

tions to the court below to dismiss the plaintiff's bill

for want of equity, and for such other and further

relief as to the Court may seem meet and proper.

MALONY & COBB,

Attorneys for said Defendants and Appellants.

[Endorsement] ; Original. No. 519-A. In the

District Court for the District of Alaska, Division

No. 1, at Juneau. F. D. Nowell & W. B. Hoggatt

as Receivers, etc.. Plaintiffs, vs. Thomas S. Nowell,

et al., Defendants. Assignment of Errors. Filed

Jan. 10, 1907. C. C. Page, Clerk. By ,

Deputy. Malony & Cobb, Attorneys for Defend-

ants. Office: Juneau, Alaska.
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In the District Court for Alaska, Division No. 1, at

Juneau.

F. D. NOWELL and W. B. HOGGATT, as Receivers

of the BERNER'S BAY MINING AND
MILLING COMPANY,

Plaintiffs,

vs.

THOMAS S. NOWELL, WILLIS E. NOWELL,
THE NOW^ELL MINING AND MILLING
COMPANY (a Corporation), and the ALAS-

KA NOWELL GOLD MINING COMPANY
(a Corporation),

Defendants.

Supersedeas Bond.

Know all men by these presents, that we, Thomas

S. Nowell, Willis E. Nowell, the Nowell Mining and

Milling Company, a corporation, and the Alaska No-

well Gold Mining Company, a corporation, as prin-

cipals, and Emery Valentine and R. P. Nelson as

sureties, are held and firmly bound unto John C.

McBride as receiver of the Berner's Bay Mining

Company, a corporation, and Henry Endicott in the

full and just sum of $500.00 to be paid to the said

John C. McBride as receiver, etc., and Henry Endi-

cott, their attorneys, executors, administrators, as-

signs or successors, to which payment well and truly
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to be made we bind ourselves, our heirs, executors,

administrators and successors, jointh^ and severally,

firmly by these presents.

Sealed with our seals and dated this 9th day of

January, in the year of our Lord, one thousand nine

hundred and seven.

AVliereas, lately at a session of the District Court

for Alaska, Division No. 1, in a suit pending in said

Court between said John C. McBride as receiver of

the Berner's Bay Mining and Milling Company (the

said John C. ^IcBride having been appointed such

receiver, pending the above-entitled and numbered

suit in the place and stead of W. B. Hoggatt and F.

D. Nowell), plaintiff, and Henry Endicott, interve-

ner, and Thomas S. Nowell, Willis E. Nowell, the

Nowell Mining and Milling Company, a corporation,

and the Alaska Nowell Gold Mining Company, de-

fendants, a decree was rendered against the said

Thomas S. Nowell, Willis E. Nowell, the Nowell Min-

ing and Milling Company, a corporation, and the

Alaska Nowell Gold Mining Company, a corporation,

and the said defendants Thomas S. Nowell, Willis

E. Nowell, the Nowell Mining and Milling Company,

a corporation, and the Alaska Nowell Gold Mining

Company, a corporation, having obtained from said

Court an order allowing an appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit to reverse the decree of the aforesaid suit and
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a citation directed to said the John C. McBride as

receiver of the Berner's Bay Mining and Milling

Company and Henry Endicott, intervener, is to be is-

sued citing and admonishing them to be and appear

at the United States Circuit Court of Appeals for

the Ninth Circuit to be holden at San Francisco,

California.

Now the condition of the above obligation is such

that if the said Thomas S. Nowell, Willis E. Nowell,

The Nowell Mining and Milling Company, a corpo-

ration, and the Alaska Nowell Gold Mining Com-

pany, a corporation, shall prosecute their said appeal

to effect and shall answer all damages and costs that

may be awarded against them, if they fail to make

their plea good, then the above obligation is to be

void; otherwise to remain in full force and virtue.

THOMAS S. NOWELL.
WILLIS E. NOWELL.

NOWELL MINING AND MILLING COM-

PANY,
By THOMAS S. NOWELL,

Prest.

ALASKA NOWELL GOLD MINING COM-

PANY,
By THOMAS S. NOWELL,

Prest.

EMERY VALENTINE,

B. P. NELSON.
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Taken and acknowledged before me this the 10th

day of January, 1907.

[Seal] L. CHAPIN,

Notary Public in and for Alaska.

Sufficiency of the sureties on, and the form of the

foregoing bond is hereby approved this 10th day of

January, 1907, the same to operate as a supersedeas

from the filing thereof.

ROYAL A. GUNNISON,

Judge.

[Endorsement] : Original. No. 519-A. In the

District Court for the District of Alaska, Division

No. 1 at Juneau. F. D. Nowell and W. B. Hoggatt,

Plaintiffs, vs. Thomas S. Nowell, et al., Defendants.

Supersedeas Bond. Filed Jan. 10, 1907. C. C. Page,

Clerk. By , Deputy. Malony & Cobb,

Attorneys for Defendants. Office: Juneau, Alaska.

Office, No. .
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In the District Court for Alasha, Division No. 1, at

Juneau.

No. 519-A.

F. D. NOWELL and W. B. HOGGATT, as Receiv-

ers of THE BERNER'S BAY MIXING
AND MILLING COMPANY,

Plaintiffs,

vs.

THOMAS S. NOWELL, WILLIS E. NOWELL,

THE NOWELL MINING AND MILLING

COMPANY (a Corporation), and THE AL-

. ASKA NOWELL GOLD MINING CO. (a

Corporation),

Defendants.

Order Extending Time to File Transcript.

Upon application of Malonv & Cobb, attorneys for

tlie defendants and appellants in the above-entitled

cause for an extension of time in which to file the

transcript on ap]3eal in the Circuit Court of Appeals

for the Ninth Circuit, it appearing to the Court that

it is impracticable for the clerk to prepare and for-

ward to the clerk of said Appellate Court the tran-

script in said cause within thirty days

;
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It is ordered that the time for filing said transcript

be, and the same is hereby extended sixty days.

Done in open conrt this 10th day of January, 1907.

ROYAL A. GUNNISON,
Judge.

[Endorsement] : Original. No. 519-A. In the

District Court for the District of Alaska, Division

No. 1, at Juneau. F. D. Nowell and W. B. Hoggatt,

Plaintiffs, vs. Thomas Nowell et al., Defendants.

Order Extending Time to File Transcript. Filed

Jan. 10, 1907. C. C. Page, Clerk. By
,

Deputj^ Malon}^ & Cobb, Attorneys for Defendants.

Office, Juneau, Alaska. Office No. .

In the District Court for Alaska, Division No. 1, at

Juneau.

No. 519-A.

F. D. NOWELL and W. B. HOGGATT, Receivers

of THE BERNER'S BAY MINING AND
MILLING COMPANY,

Plaintiffs,

vs.

THOMAS S. NOWELL et al.

Defendants.
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Order to Transmit Exhibits to Appellate Court.

Upon application of Messrs. Malony & Cobb, at-

torneys for the defendants and appellants in the

above-entitled and numbered cause, for an order of

this Court that plaintiffs' original Exhibits "A,"

"B," and "D," attached to the deposition of Henry

Endicott, and Plaintiffs' Exhibit "F," ''G," "H,"

*' I," and ''J," and Defendants' Exhibits 1 and 2,

found in the record book of the Berner's Bay Mining

and Milling Company, be transmitted by the Clerk

of this Court to the United States Circuit Court of

Appeals for the Ninth Circuit; and it appearing to

the Court that it is proper and necessary for the

proper hearing of the appeal herein that said original

exhibits be inspected by said Appellate Court;

It is ordered, that all the original exhibits afore-

said be, and the same are hereby ordered sent up to

the United States Circuit Court of Appeals for the

Ninth Circuit, with the transcript of the record here-

in.

Done in open court this 11th day of January, 1907.

ROYAL A. GUNNISON,

Judge.

[Endorsement] : Original. No. 519-A. In the

District Court for the District of Alaska, Division

No. 1, at Juneau. F. D. Nowell and W. B. Hoggatt,

Receivers, etc., Plaintiffs, vs. Thomas S. Nowell, et
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al., Defendants. Order. Filed Jan. 11th, 1907, C
C. Page, Clerk. By J. E. Brooks, Asst. Malony &
Cobb, Attorne.ys for Defendants. Office, Juneau,

Alaska. Office, No. .

In the Disti'ict Court for the District of Alaska,

Division No. 1, at Juneau,

No. 519-A.

JOHN C. McBRIDE, Receiver of the Property of

BERNER'S BAY MINING AND MILL
ING COMPANY (a Corporation), Sub-

stituted for F. D. NOWELL and W. B. HOG-
GATT, as They were Receivers of the Prop-

erty of BERNER'S BAY MINING AND
MILLING COMPANY (a Corporation), and

HENRY ENDICOTT, Intervener,

Plaintiffs,

vs.

THOMAS S. NOWELL, WILLIS E. NOWELL,
NOWELL MINING AND MILLING COM-

PANY (a Corporation), and ALASKA
NOWELL GOLD MINING COMPANY,

Defendants.

Motion for Insertions in Bill of Exceptions.

Comes now the plaintiffs above named and moves

this Court for an order requiring the insertion in the

bill of exceptions herein of that certain motion filed
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on the 22d day of Januar}'', 1906, herein, of the plain-

tiffs moving to strike the pleadings of the defendants,

on the ground that the firm of Malony & Cobb are dis-

qualified from appearing in defense of this action,

for the reason that John H. Cobb was at said time,

and had been for years previous, the attorney for the

receiver, F. D. Nowell, herein, and for the order

denying said motion and such other portions of the

record as were considered by the Court in making

said order, and the plaintiffs move that all of said

papers be made a part of the record herein, and sent

up with this appeal, and the plaintiffs further move

that the original Exhibit "D," containing interlinea-

tions and alterations referred to in the Court's

opinion, be ordered sent up attached to the copy of

the bill of exceptions transmitted to the Circuit Court

of Appeals on appeal pursuant to the provisions of

Rule 14 of the Rules of the Circuit Court of Appeals,

paragraph 4, thereof.

JOHN J. BOYCE,

SHACKLEFORD & LYONS,

Attorneys for the Plaintiffs.

Dated Juneau, Alaska, January 10th, 1907.

[Endorsement] : Orig. No. 519-A. District Court,

District of Alaska, Division No. One. John C. Mc-

Bride, Receiver, etc., et al.. Plaintiffs, vs. Thomas S.

Nowell et al., Defendants. Motion for Insertions

in Bill of Exceptions. Filed Jan. 10th, 1907.
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C. C. Page, Clerk. By , Deputy.

Shackleford and Lyons and John J. Boj^ce, Attor-

neys for Plaintiffs.

In the District Court for Alaska, Division No. 1, at

Juneau,

No. 519-A.

F. D. NOWELL and AY. B. HOGGATT, as Receiv-

ers, etc.,

Plaintiffs,

vs.

THOMAS S. NOWELL et al.,

Defendants.

Answer of Defendants to Motion to Insert Certain

Matters in Bill of Exceptions.

Now come the defendants by their attorneys and

object to the Court granting the motion herein or

ordering the motion of January 22, 1906, referred to

in the plaintiffs' motion and the iniling thereon in-

serted in the record without a full statement of all

the matters and the things then before the Court, for

the following reasons, to wit: Because said matters

are wholly immaterial to any issue raised in this case

or on the appeal ; and because of the following facts

shown in cause No. 603, and which were all before

the Court in passing upon the said motion to strike.
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First. That F. D. Xowell was appointed receiver

in cause Xo. 603 in the month of February, 1898, at

the request of practicaUy all the creditors and stock

and bondholders of the Berner's Bay Mining and

Milling Company, including Henry and William En-

dicott, and served as such without objection from any

creditor of said company until the siunmer of 1905,

during all of which time J. H. Cobb, of the firm of

Malony & Cobb, was his legal advisor.

Second. That during all of said period neither

Henry Endicott nor any other person ever requested

him to bring a suit as receiver for the recovery of

the properties herein.

Third. That in the summer of 1905, Messrs. Corn-

ing, Gillespie and Fairchild, styling themselves a re-

organization committee, and whose only interest in

the property herein was as stockliolders by assign-

ment of certain bonds and receiver 's certificates from

the owners thereof for the purpose of such reorgan-

ization, filed a petition for the removal of said F. D.

Nowell after he had refused to lend his assistance to

a scheme on their part to defraud the creditors of

said receivership out of the greater part of the assets

of said company and the offer of a bribe to the said

F. D. Nowell to so assist them.

Fourth. That thereafter the attorneys for the

said reorganization committee addressed a letter to

tile said F. D. Nowell as receiver, requesting him as

receiver to bring a suit for the recovery of the
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properties in controversy herein; that said receiver

replied to said letter by his attorney, stating in sub-

stance that they had no knowledge of any claim of

the Berner's Bay Company to the said properties

and had no evidence to sustain such a suit, and re-

quested to be given such evidence ; that no reply was

ever made to said letter.

Fifth. A short time subsequently said committee,

by their counsel, presented a second petition for the

removal of F. D. Nowell on the ground, among other

things, of his refusal to bring suit for the recovery

of the properties in controversy herein; that on the

hearing of said petition the Court denied the same

but appointed W. B. Hoggatt as coreceiver with full

instructions to bring said suit in the name of himself

and F. D. Nowell as coreceivers.

Sixth. That F. D. Nowell as receiver, or other-

wise, has never had anj^thing to do with this suit

whatsoever and has never objected to the firm of

Malony & Cobb representing the defendants herein.

Seventh. That F. D. Nowell and the said J. H.

Cobb have always been and are still of the opinion

that the Berner's Bay Mining and Milling Company

have no claim to said property and that this suit was

brought for the purpose of involving the receiver-

ship in litigation and forcing a compromise upon the

creditors objecting to the plans of the said reorgan-

ization committee which would virtually rob said

creditors of their interest in said property.
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Eiglith. That counsel for plaintiffs stated in open

court tliat their pnr]30se in presenting said motion

and having the same made a paii: of the record herein

was to make a personal attack upon the Judge of this

Court and upon the professional conduct of counsel

and it is improper to burden the record in this case

for any such purpose.

MALONY & COBB,

Attorneys for Defendant.

United States of America,

District of Alaska,—ss.

F. D. Nowell and J. H. Cobb, being first duly

sworn, each for hunself and not one for the other,

depose and say : That the facts set forth in the above

and foregoing answer and objections are true as they

verily believe.

F. D. NOWELL.
J. H. COBB.

Subscribed and sworn to before me this 11th day

of Januar}^, 1907.

[Notarial Seal] L. CHAPIN,

Notary Public in and for Alaska.

[Endorsement] : Original. No. 519-A. In the

District Court for the District of Alaska, Division

No. 1, at Juneau. F. D. Nowell and W. B. Hoggatt,

Plaintiffs, vs. Thomas S. Nowell et al., Defendants.

Answer of Defendants. Filed Jan. 11th, 1907.
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C. C. Page, Clerk. By J. E. Brooks, Asst. Malony

& Cobb, Attorneys for Defendants. Office, Juneau,

Alaska. Office No. .

In the District Court for the District of Alaska,

, Division No. 1, at Juneau.

No. 519-A.

J. C. McBRIDE, Receiver, etc., BERNER'S BAY
MINING AND MILLING COMPANY,

Plaintiff,

vs.

THOMAS S. NOWELL et al..

Defendants.

Order Making Certain Papers Part of Record on

Appeal.

On the ITtli day of February, 1898, P. D. Nowell

was appointed sole receiver of the Berner's Bay Min-

ing and Milling Company at the instance of a large

majority of the creditors of said company and con-

tinued in office as such receiver until about the 17th

day of May, 1904, when a petition was filed for his

removal by C. N. Summers and others, which petition

was subsequently withdrawn. On or about the 20th

day of July, 1905, Messrs. Corning, Gillespie and

Pairchild, a reorganization committee, representing

a very large proportion of the bondholders and re-

ceiver certificate holders, filed a petition for his re-

moval which petition was subsequently denied on the
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25tli day of August, 1905. On the 19tli day of Feb-

ruary, 1898, J. H. Cobb, oue of the attorneys appear-

ing for the defendants herein, was employed by the

said F. D. NoweU as receiver of the Berner's Bay

Mining and ^filling Company as general attorney for

the receiver and a copy of the contract of his emj)loy-

ment in cause No. 603 attached to Receiver's Report

No. 2 is ordered made a part of the record herein.

On the 11th day of December, 1905, said Corning,

Gillespie and Fairchild filed herein their second peti-

tion for the removal of F. D. Xowell as receiver, and

said petition in cause 603 is ordered made a part of

the record herein. Said petition urged the bringing

of the above-entitled action and sought F. D. Xowell's

removal. The Court refused to remove the said F.

D. Nowell but appointed AV. B. Hoggatt, a core-

ceiver, for the express purpose of bringing this ac-

tion. The order appointing the said W. B. Hoggatt

coreceiver and the exceptions thereto made and en-

tered herein on the 3d of January, 1906, are ordered

made a part of the record upon this appeal, and

thereafter this action was instituted b}^ the consent

of the Court, the attorneys for the said Corning, Gil-

lespie and Fairchild having requested to conduct the

same instead of having the same conducted by the

receiver's attorney, J. H. Cobb. Thereafter J. H.

Cobb appeared and answered as attorney for the de-

fendants herein, although still general attorney for

the receivership, and acting under the instructions of



John C. McBride et al. 475

W. B. Hoggatt, receiver, the attorneys for the plain-

tiff herein filed on the 22(1 day of January, 1906, a

motion moving to strike the answer of the defend-

ants for the reason that the said J. H. Cobb was dis-

qualified from appearing for the defendants herein.

It does not appear of record whether or not F. D.

Nowell either consented to or objected to the appear-

ance of said J. H. Cobb for defendants. The above

motion to strike of January 22, 1906, is made a part

of the record on appeal herein and the motion filed

on the 20th of January, 1906, to require the defend-

ants to give a cost bond, is made a part of the record

on appeal herein. The order made upon the two fore-

going motions under date of Jan. 22, '06, is hereby

made a part of the record on appeal herein. This

order is made upon motion presented and argued at

the time of settlement of the bill of exceptions herein

and it is ordered that copies of all of the papers

above described, together with a copy of this order,

be transmitted to the Circuit of Appeals as a

part of the record herein on the appeal of said cause

so as to present to the Court the matters referred to

in the order denying said motion to strike and per-

mitting J. H. Cobb and Malony & Cobb to defend

this action. To all of which defendants except.

Done in open court this 11th day of January, A. D.

1907.

ROYAL A. GUNNISON,

Judge.
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[Endorsement] : No. 519-A. In the District

Court of the District of Alaska, Division No. 1, at

Juneau. J. C. McBride, etc., Receiver, vs. T. S.

Nowell, et al., Defendants. Order. Filed January

11th, 1907. C. C. Page, Clerk. By J. E. Brooks,

Asst.

Exhibit ''B.^'

United States of America,

District of Alaska,—ss.

This contract and agreement, entered into this,

the 19th day of February, A. D. 1898, by and be-

tween F. D. Nowell, as receiver of the Berner's Bay

Mining and Milling Company, the Ophir Gold Min-

ing Company, the Northern Belle Gold Mining

Compan}^ and the Seward Gold Mining Company, all

situate at Berner's Bay, District of Alaska; and as

receive of the Nowell Gold Mining Company at

Sheep Creek, District of Alaska, and J. H. Cobb,

witnesseth,

The said F-. D. Nowell has retained the said J. H.

Cobb as his attorney as such receiver, and agrees

to pay the said Cobb the smn of one hundred twenty-

five dollars ($125.00) per month in each receiver-

ship, so long as said receivership may last, and if

one of said receiverships is discharged before the

other, then the salary of one hundred twenty-five

dollars ($125.00) per month is to continue in the
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other alone ; said pajTuents to be in full for all ser-

vices rendered except necessary traveling expenses.

And the said J. H. Cobb agrees and binds himself

to advise and represent the said F. D. Nowell as

such receiver in all legal matters of whatsoever

kind pertaining to said business, in a reasonably

skillful and diligent manner, and in such manner to

perfoiTii all the duties usually incumbent upon the

attorne}^ for a receiver.

This contract to begin Februarv 21st, A. D. 1898.

Witness our hands and seals this the 19th day of

February, A. D. 1898.

F. D. NOWELL, [Seal]

Receiver for the Kowell Gold Mining Company, and

the Berner's Bay Mining and Milling Com-

pany, the Ophir Gold Mining Company, the

Seward Gold Mining Compan}^ and the Nortli-

ern Belle Gold Mining Company.

J. H. COBB. [Seal]

Signed, sealed and delivered in the presence of:

J. A. LOGAN.

[Endorsement] : No. 603. Decker Bros. vs. Ber-

ner's Bay Mining and Milling Company et al. In

the U. S. District Court, District of Alaska. Re-

port No. 1 of F. D. Nowell, Receiver. Filed Mar.

7, 1898. Albert D. Elliot, Clerk.
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In the District Court for the District of Alaska,

Division No. l,at Juneau.

No. 603.

E. O. DECKER and J. M. DECKER, Copartners

Doing Business under the Firm Name and

Style of DECKER BROTHERS,
Plaintiffs,

vs.

The BERNER'S BAY MINING AND MILLING

COMPANY, the SEWARD GOLD MIN-

ING COMPAN^^ the NORTHERN BELLE

GOLD TUNING COMPANY, all Corpora-

tions Duly Organized and Existing Lender

and by Virtue of the Laws of the State of

Maine,
^! 7 Defendants.

Petition of R. McM. Gillespie, Samuel W. Fairchild,

and C. R. Corning for Resignation of Receiver,

etc.

Come now R. McM. Gillespie, Samuel W. Fair-

child, and C. R. Corning, under the name and style

of the Reorganization Connnittee of the Berner's

Bay Mining and Milling Company, and ask leave to

file this their petition herein, and allege as follows:

I.

That your petitioners are the owners and holders
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of more than four hundred thousand dollars ($400,-

000.00) face value of the bonds of the Berner's Bay

Mining and Milling Company, secured by a certain

mortgage Deed of Trust to the International Trust

Company, a Corporation, of Boston, in the State of

Massachusetts, which said deed of trust was made

and executed on the first day of July, A. D. 1896, and

was given to secure an issue of five hundred thousand

dollars ($500,000.00) of bonds, being five hundred

bonds of the par value of one thousand dollars each

;

That your petitioners are also the owners and hold-

ers of more than one hundred and forty thousand

dollars ($140,000.00) in face value of the receiver's

certificates issued by the receiver, Frederick D. Now-

ell, herein

;

That your petitioners first announced their plan of

reorganization at the request of one Thomas Stokes,

a bondholder and receiver's certificate holder herein;

That 3^our petitioners have since been authorized

to represent, and do represent, assenting security

holders who have deposited their securities for the

use of 3"our petitioners under a contract Avhich pro-

vides that your petitioners shall be the owners and

holders thereof, and the following are the persons

who have so deposited their securities with your

petitioners, to wit:

The Mines Security Company a corporation,

F. J. Hurley,

B. M. Behrends,
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E. Hobart,

D. L. Webster,

Thomas Stokes,

Henry Endicott,

Ethel McLeod,

F. G. Landon,

Wallace Hackett,

H. L. Sprague,

Kidder, Peabody & Co.,

E. G. Loomis,

Harriet M. Backus,

Ogden Backus,

West Coast Grocery Company, a corporation, and

S. Blum.

II.

That the defendant corporation herein, Berner's

Bay Mining and Milling Company, was organized

at the instance and through the procurement of on^

Thomas S. Nowell, father of the receiver herein F.

D. Nowell, and that the said corporation is one hav-

ing a capital stock of two million, five hundred

thousand dollars ($2500000.), originally issued to

Thomas S. Nowell and Willis E. Nowell, his son, the

latter being a brother of the receiver herein

;

That at the last meeting of the said Berner's Bay

Mining and Milling Company of which there is any

record, to wit, on September 3d, A. D. 1897, the said

Thomas S. Nowell was the owner and holder of
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eleven hundred and fifty-six (1156) shares of the

capital stock of the said corporation of a par value

of one hundred (100) dollars each, and the said Will-

is E. Nowell was the owner and holder of seventeen

thousand, one hundred and sixty-four (17,164)

shares of the capital stock of the said corporation,

of the par value of one hundred (100) dollars each,

and your petitioners are informed and believe and

allege the fact to be, that the said Thomas S. and

Willis E. Nowell are the o\\Tiers and holders of a

large amount of the capital stock of the said corpora-

tion, considerably in excess of fifty per cent of the

whole of said capital stock.

III.

That the defendant corporations, Ophir, Seward,

and Northern Belle gold mining companies, were

organized at the special instance, request and pro-

curement of the said Thomas S. Nowell and Willis

E. Nowell, and your petitioners are infonned and be-

lieve, and so allege the fact to be, that the said

Thomas S. NoweU and Willis E. Nowell now own

and hold a control of the capital stock of each of said

corporations, and that each of the said corporations

and the said Berner's Bay Mining and Milling com-

pany are corporations organized and existing under

and by virtue of the laws of the State of Maine ; but

that all of the property of said corporations, of every

nature or description whatsoever, is now situate
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within the district of Alaska and within the juris-

diction of this Honorable Court.

IV.

That the corporation hereinafter mentioned and

designated as the Nowell Mining and ^Milling Com-

pany, is a corporation organized and existing under

and by virtue of the laws of the State of Maine, and

that the capital stock of the said corporation con-

sists of ten thousand shares (10,000 shares), and

that the said Thomas S. Nowell and Willis E. Nowell

are the owners and holders of nine thou'.;and, nine

hundred and ninety-eight (9,998) shares of such

capital stock;

That the said Nowell Mining and Milling Com-

pany was organized at the special instance, request

and pro' urement of the said Thomas S. Nowell and

Willis F. Nowell, and that they claim to be the own-

ers and entitled to the possession of those certain pat-

ented lo ie mining claims in the unorganized Ber-

ner's Ba y Mining District, District of Alaska, known

as and dnscribed as the ''Northern Light," "Northern

Light Extension No. 1," "Northern Light Exten-

sion No. 2," "Boston," "Bunker HiU," "Eldorado,"

"Shaler, " and "Troy" lode claims, which said

claims, .ire commonly kno^^i and designated as

the "Johnson Group" of claims, and which are

situate ia the vicinity of the clahns and prem-

ises now hi the possession of the Receiver here-
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in, but ar^ located at a point npon the mountain

above and beyond what is known as the "Kensing-

ton" lode c?'aim, one of the claims now in the posses-

sion and coE trol of the Receiver herein.

V.

That the defendant corporations herein were sole-

ly and wholly ander the control and management of

the said Thomns S. Nowell, Willis E. Nowell, and

Frederick D. Nowell, the present receiver herein, and

continued in the^r sole management and control un-

til the 15th day (f December, A. D. 1897, at which

time such proceedings were had in the above entitled

action that one E. !V. Castle was appointed receiver

herein of all of the Toroperties of the defendant cor-

porations, the said co rporations having become insol-

vent owing to the misiwanagement of the said Thomas

S. Nowell, Willis E. Nowell and Frederick D.

Nowell, and owing to the fact thatthe said Thomas

S. Nowell, Willis E. Nowell, and Frederick B.

Nowell had allowed and permitted the said corpora-

tions to become involved and indebted in a floating

debt in a sum in excess (^f one hundred thousand

dollars ($100,000.00).

VI,

That thereafter, and on the 17th day of February,

.A. D. 1899, the said Frederick D. Nowell procured
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the resignation of the said E. F. Castle and procured

his own appointment as receiver herein, and the

said Frederick D. Nowell has ever since said day, to

wit, for a period of nearly eight years, been acting

as receiver in the above entitled cause.

VII.

That on or about the 20th day of August, A. D.

1903, and after the issuance of a large number of

receiver's certificates herein, and while the same

were outstanding and unpaid, the said Willis E.

Nowell and Frederick D. Nowell, acting together,

caused to be issued to themselves certificates num-

bered twenty-two (22) and twenty-five (25) for six

thousand, nine hundred and ninety-four and 81/100

dollars ($6,994.81) each, which said certificates were

issued in consideration of claims or purported claims

of the said Willis E. and Frederick D. Nowell, ex-

isting or claimed to exist in their favor against the

said Berner's Bay Mining and Milling Company

long prior to the appointment of a receiver herein,

and constitute a preference of the receiver and his

brother over and above other creditors of the de-

fendant corporations, and constitute an attempted

impairment of the lien of the other receiver's certi-

ficates herein theretofore issued;

And your petitioners further allege that on or

about August 20, 1903, the receiver herein wrong-

fully and unlawfully issued receiver's certificate
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numbered one hundred and six (106), and reported

the said certificate No. 106 to have been issued to one

Wallace Hackett, which said certificate was in the

simi of five thousand five hundred dollars ($5,500.-

00) ; that in truth and in fact the said certificate was

issued for the use and benefit of Thomas S. Nowell,

the father of the receiver herein, and was afterwards

accepted and used by the said Thomas S. Nowell as

his certificate, and that the said certificate No. 106

was delivered to the said Thomas S. Nowell in pay-

ment of certain alleged ser^dces of the said Thomas

S. Nowell in assisting the receiver in floating the re-

ceiver's certificates herein, after a petition had been

duly filed and presented to the Honorable Judge of

this Court requesting the said allowance for such

services and had been denied by the Judge of this

Court on the ground that he had no authority to

make such allowance; and your petitioners allege

that the issue of said certificate constituted a fraud

upon the creditors of the defendant corporation and

upon the holders of receiver's certificates herein; and

your petitioners further allege that it is necessary

and proper that the said Thomas S. Nowell, Fred-

erick D. Nowell, and Willis E. Nowell be sued by the

Receiver herein for the conversion of the said cer-

tificate and that they be compelled to retire the same

or pay the face value thereof to the receiver herein

for the use and benefit of the creditors, receiver's
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certificate holders and bondholders herein, and that

no such action can be had or taken during the incum-

bency of Frederick D. Nowell as receiver herein.

VIII.

Your petitioners further allege that it appears

from the records and files herein that three hundred

thousand of the five hundred thousand dollars

($500,000.00) of bonds secured by mortgage to the

International Trust Company hereinbefore referred

to were, at the date of the appointment of the re-

ceiver herein, unissued, and that only two hundred

thousand dollars ($200,000.00) of the said bonds

were outstanding obligations of the corporations de-

fendant at said time; and your petitioners further

allege that since said time the said Thomas S. Nowell

has sold and delivered the remaining three hundred

thousand dollars ($300,000.00) of the said issue of

bonds, and that he has never accounted to the re-

ceiver herein or anyone else for the proceeds of the

sales of the said $300,000.00 of the said issue of

bonds, and the receiver herein has never made or

rendered an accounting of the same herein, and that

for the protection of the creditors, receiver's certifi-

cate holders and bondholders of the defendant cor-

porations an accounting is necessary and proper;

And your petitioners further allege that on or

about November 17th, 1905, your petitioners duly

requested the receiver herein to bring an action
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against the said Thomas S. Nowell for an accounting

for the proceeds of the said $300,000.00 of bonds and

other transactions between the said Thomas S.

Nowell and the defendant corporations, and that the

receiver herein, acting through his attorney, J. H.

Cobb, has refused to bring such action or any action

and requested that the facts in reference to the said

accounting be laid before the receiver although fully

aware that said accounting has never been made;

that your petitioners herein are advised and believe,

and so allege the fact to be, that the receiver herein

is not acting in good faith in so refusing to bring

such action against the said Thomas S. Nowell ; that

your receiver herein is not a proper person to bring

such action because of his relations with the said

Thomas S. Nowell, and that it would be a hazardous

undertaking for your petitioners to have the said

Frederick D. Nowell bring such action; and your

petitioners annex hereto and make a part hereof and

mark Exhibit "A," the copy of the letter of the at-

torney for the receiver in answer to the demand of

your petitioners.

IX.

Your petitioners further allege that on and prior

to the 23d day of August, 1905, an application was

made by your petitioners herein for the removal of

the said Frederick D. Nowell as receiver herein, and

that upon the hearing of said application the fact
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that tlie three hundred thousand dollars of bonds

aforesaid had not been properly accounted for was

developed, and the facts with reference to the re-

ceiver's certificates numbered 22, 25 and 106 were

also developed ; that although the application for the

removal of the said receiver was at that time denied,

an order was duly made and entered herein requir-

ing the receiver to forthwith familiarize himself with

the entire business of the defendant companies and

to speedily report to the Court in the premises

;

That although said order was duly made and en-

tered on the 25th day of August, A. D. 1905, no such

report or accounting has been had or filed, and the

receiver herein has utterly failed and neglected to

obey the order of the Court in this respect in so far

as your petitioners have been advised, although

your petitioners have sought the records and files

herein for such report and accounting.

X.

That since the hearing hereinbefore had for the

removal of the receiver herein, your petitioners have

been advised of the facts hereinafter alleged in ref-

erence to certain rights and causes of action in behalf

of the Berner's Bay Mining and Milling Company

and the other defendant companies herein against

the Nowell Mining and Milling Company and its

stockholders; and your petitioners were wholly un-

advised and uninfonned as to the facts hereinafter
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alleged and the said facts were not within their

knowledge at the time of such application or the

hearing thereon, and in this behalf make the follow-

ing allegations

:

1. That on and prior to the 24th day of June, A.

D. 1896, the said Thomas S. Nowell and Willis E.

Nowell, claiming to be jointly interested therein, ac-

quired title to those certain lode mining claims in-

cluded in what is known as the ''Johnson Group"

and hereinbefore referred to, known and described

as the "Northern Light," "Northern Light Exten-

sion No. 1," and "Northern Light Extension No. 2,"

which are adjacent to the properties of the defendant

companies, and which were acquired by the said

Thomas S. Nowell and Willis E. Nowell while they

were officers of the defendant corporations and en-

trusted with the proper development, care, custody and

management of the properties of the defendant com-

panies; and that the said lode mining claims last

above mentioned are appurtenant to and properly

and practicably workable only by means of the work-

ings in the mining clauns and property of the defend-

ant corporations;

That prior to the said 24th day of June A. D. 1896,

the said Thomas S. Nowell caused a notice of stock-

holders', meeting of the Berner's Bay Mining and

Milling Company to be given, wherein and whereby

it was proposed to sell to the said Berner's Bay Min-
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ing and Milling Company among other claims tlie

said Northern Light, Northern Light No. 1 and

Northern Light No. 2 lode claims, and that in the same

notice of meeting of stockholders aforesaid, it was

proposed to increase the capital stock of the said

Berner's Bay Mining and Milling Company from

one million (1,000,000) to two million five hundred

thousand (2,500,000) dollars, with the intention and

purpose stated by the said Thomas S. Nowell of

selling all of the mining claims mentioned in the said

notice to the said Berner's Bay Mining and Milling

Company for the amount of such increase of capital

stock, to wit, the sum of $1,500,000.00;

That the said notice of meeting was signed by the

said Thomas S. Nowell as president, and by Arthur

L. Nowell as assistant secretary or "clerk" and that

thereafter, and pursuant to the said notice a meet-

ing of the stockholders of the Berner's Bay Mining

and Milling Company was held at No. 30 Exchange

Street, in the city of Portland, State of Maine, at

which said meeting it was voted to increase the capi-

tal stock of the said Berner's Bay Mining and Mil-

ling Company from one million to two million five

hundred thousand dollars, and all of the proposed

increase of capital stock, to wit $1,500,000.00 was

voted to be delivered to the said Thomas S. Nowell

and Willis E. Nowell, to wit, $500,000.00 of the said
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increase of capital stock to Thomas S. Nowell, and

$1,000,000.00 of the said capital stock to Willis E.

Nowell, it being provided that the said Willis E.

Nowell should assign the said $1,000,000.00 of capi-

tal stock to George M. Nowell as trustee, and it be-

ing further proposed that the said Willis E. Nowell,

his administrators and assigns should have an irre-

vocable power of attorney to vote such capital stock

during the existence of such trust; that a copy of

the trust agreement under which the said $1,000,000,-

00 of the capital stock of said Berner's Bay Mining

and Milling Company so issued to the said George

M. Nowell as trustee for the said Willis E. Nowell

was to be handled and disposed of is hereto annexed

and marked Exhibit "B" and made a part hereof;

And your petitioners allege that subsequently, and

from time to time, the said last mentioned capital

stock was represented by the said Willis E. Nowell

at the meetings of the Berner's Bay Mining and

Milling Company and by him used and voted;

And your petitioners are informed and believe,

and so allege the fact to be that the true intent and

meaning of the said last mentioned proceedings was

to sell to the said Berner's Bay Mining and Milling

Company, in connection with other claims, the said

Northern Light, Northern Light No. 1 and Northern

Light No. 2 lode mining claims constituting the

"Johnson Group"; and your petitioners further al-
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lege that the said three claims constitute the princi-

pal value of the said claims so offered for sale pursu-

ant to the aforesaid notice of meeting; and your pe-

titioners are informed and believe and so allege the

fact to be that subsequently, and by the insertion in

an oifer of sale recorded in the minutes of the said

meeting of stockholders of the words "last twelve"

the true intent and meaning of the said transaction

was wrongfully and fraudulently changed and alter-

ed, and that thereafter and pursuant to a scheme

on the part of the said Thomas S. Nowell and the said

Willis E. Nowell to defraud the said Berner's Bay

Mining and Milling Company and its creditors, the

said Thomas S. Nowell and Willis E. Nowell, failed,

neglected and refused to convey the said three min-

ing claims to wit, the Northern Light, Northern

Light Extension No. 1, and Northern Light Exten-

sion No. 2 lode claims to the said company; and your

petitioners are informed and believe and allege the

fact to be that from the date of the said meeting of

stockholders, and ever since said time, the said

Thomas S. Nowell and Willis E. Nowell, and the

Nowell Mining and Milling Company have held the

title in and to the said three lode mining claims above

described, in trust for the use and benefit of the said

Berner's Bay Mining and Milling Company, its

stockholders and creditors and the creditors of the
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receiver herein, having received and retained the

purchase price thereof.

And your petitioners further allege that subse-

quently such proceedings were had that prior to De-

cember 10th, A. D. 1902, the said Thomas S. Nowell

and Willis E. Nowell conveyed or pretended to con-

vey to the Nowell Mining and Milling Company,

hereinbefore mentioned, the said three named lode

mining claims, and that the said Nowell Mining and

Milling Company nevertheless acquired such title to

the said three lode mining claims with full notice and

knowledge of the rights and equities of the Berner's

Bay Mining and Milling Company, its creditors,

stockholders, and the holders of receiver's indebted-

ness herein, in and to the said three named mining

claims;

And that thereafter, and on or about the 10th day

of December, A. D. 1902, such proceedings were had

in the United States Land Department, that the

Nowell Mining and Milling Company, being a com-

pan}^ entirely owned and controlled by the said

Thomas S. Nowell and Willis E. Nowell, acquired a

U. S. Patent to the said Northern Light, Northern

Light No. 1 and Northern Light No. 2 lode mining

claims; and your petitioners allege the facts to be

that the said Nowell Mining and Milling Company

holds the title of and to the said three lode mining

claims in trust for the use and benefit of the Berner's
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Bay Mining and Milling Company, its creditors,

stockholders, and the creditors of the receiver

herein

;

That your petitioners were apprised and obtained

knowledge of all such said proceedings since the 23d

day of August, A. D. 1905, and that on or about

November the 20th, A. D. 1905, a request was duly

served upon the receiver herein to sue the said

Thomas S. Nowell and Willis E. Nowell and the

Nowell Mining and Milling Company for a reconvey-

ance or conveyance of the said last mentioned three

mining claims to the said Berner's Bay Mining and

Milling Company or the receiver herein, and that the

receiver herein has failed and neglected to institute

such action at the request of your petitioners herein

and denies any knowledge whatsoever of the basis

of the claim of petitioners, and has requested your

petitioners herein to lay before him all of the various

facts at their command constituting the basis of their

said claim; a copy of the said refusal is annexed

hereto and marked Exhibit "C," and made a part

hereof;

That your petitioners are advised and allege the

fact to be that the said Frederick D. Nowell, receiver

herein, is unwilling to bring any suit or action on

account of said claims, and is merely seeking in-

formation with reference to the evidence at the com-

mand of your petitioners so as to forewarn and ad-
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vise the said Thomas S. Nowell and Willis E. Nowell

and the Nowell Mining and Milling Company of the

evidence the}^ will have to meet upon such action;

and your petitioners allege the fact to be that the

said Frederick D. Nowell is not a competent, proper,

disinterested or fit person with whom to entrust the

proper conduct of such action, and that they will be

greatly and irreparably damaged and injured if they

are compelled to expose to the said Frederick B.

Nowell all of the evidence at their command in sup

port of their claun that the title to the said described

mining propert}^ is so held in trust for the said Ber-

ner's Bay Mining and Milling Company, etc.

Your petitioners allege that the}^ have collected

copies of letters of the said Thomas S. Nowell, the

transactions of the Berner 's Bay Mining and Milling

Company, and have had examination of the original

minutes of the meeting of said company hereinbefore

referred to with the inserted words "last twelve"

therein, and are in possession of a considerable

amount of other evidence in support of their claim

of right in the Berner 's Bay Mining and Milling

Company as aforesaid in the premises, and are

willing, before a substitution of a receiver herein

other than the said Frederick D. Nowell, to expose

to the Honorable Judge of this Court in the fonii

of affidavits all of the information which they have

in support of their said claim;
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And your petitioners further allege that they have

submitted the question of their claun, the question

of the right of the receiver herein or of the Berner's

Bay Mining and Milling Company, to bring suit to

compel the conveyance of the said three described

lode mining claims, and the question of the rights of

the creditors herein and the receiver's certificate

holders herein to ask that such suit or action be in-

stituted and to procure the institution of such suit,

and that they are advised by their attorneys L. P.

Shackleford, Thomas R. Lyons, and J. J. Boyce, and

each of them, that the Berner's Bay Mining and Mill-

ing Company and the receiver herein have a valid

and subsisting cause of action on the merits against

the said Thomas S. Nowell and Willis E. Nowell and

the stockholders of the Nowell Mining and Milling

Company, and against the said Nowell Mining and

Milling Company to have the said Nowell Mining and

Milling Company declared a trustee for the said

three mentioned lode mining claims for the said

Berner's Bay Mining and Milling Company;

That the said Berner's Bay Mining and Milling

Company is controlled by the said Thomas S.

Nowell and Willis E. Nowell, and your petitioners

are not nor no one similiarly situated are, in a posi-

tion to procure the action of the said Berner's Bay

Mining and Milling Company for the enforcement of

the rights of the said company, its creditors, stock-
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holders, etc., in the premises, and that a receiver is

the only person through whom an adequate remedy

can be procured by suit in the premises;

That the j^roperties in the liands of the receiver

herein are inadequate to pay off the receiver's

certificates herein, not to mention the bonds, inter-

est, and other clauns of creditors of the defendant

companies, and that unless such action is instituted

by the receiver herein the creditors of the said

companies, and the receiver's certificate holders will

suffer irreparable loss and damage, and are without

other adequate remedy at law.

2. Your petitioners further allege that on or

about the 11th day of May, A. D. 1899, a certain pre-

tended agreement of easement was made, exe-

cuted and recorded between Thomas S. Nowell and

Willis E. Nowell, at that time claiming to be own-

ers of the Johnson Group of claims aforesaid on

the one part, and the defendants Northern Belle

Gold Mining Company, Ophir Gold Mining Com-

pany, and Seward Gold Mining Company on the

other part, which said agreement is in substance

as follows:

''Said parties hereto own, claim and possess cer-

tain mines, mining claims and millsites near Ber-

ner's Bay, in the Berner's Bay Mining District, Dis-

trict of Alaska; and whereas any development work

done on any of said properties by any party hereto
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will be beneficial to and enliance the value of the

properties of each and all of the others, and where-

as said development work will be greatl.y facilitated

by the privileges granted, and the covenants and

agreements hereinafter contained; therefore in con-

sideration of such benefits and enhancement of

values of said properties, this indenture is made

and executed.

The stipulations, covenants and agreements here-

in contained shall apply to and bind each and every

of the mines, mining claims and millsites, and tram-

ways or railways now owned by each and all of said

parties, or that may be hereinafter acquired or con-

structed by either of them in the Berner's Bay Min-

ing District, District of Alaska, but does not include

the railroad wharf and temiinal facilities held by

trustees for the benefit of said three companies, ex-

cept as provided in paragraph V hereof; and such

stipulations, covenants and agreements shall be

binding upon said parties and their heirs, executors,

administrators, assigns and successors, and shall be

construed and interpreted as covenants running

with the land as easements and securities upon said

properties.

''III.

All parties hereto are hereby mutually granted

the right of way over and through any and all the
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land, mining claims, mines, millsites, tramways and

railways of each and all the others for the pur^Dose

of constructing and running tunnels, drifts and

levels, wagon roads, railways and tramways, both

underground, surface and aerial, pipe-lines, flumes

and ditches and the right to construct and operate

the same; provided always, that the rights, privi-

leges, easements and servitudes herein granted shall

be so exercised by each party hereto, as not to injure,

damage or interfere with any of the operations of

any kind of the other parties, or either of them,

where it is possible so to do; but if it be necessary

that either party exercise sur-h right iu any manner

whereby the other or either of them are unavoid-

ably damaged, injured or inconvenienced, the party

or parties so injured, damaged or inconvenienced

shall be paid the agreed amount thereof, if the said

parties can agree thereon; but if they be unable so

to agree, then such damages shall be assessed by

two disinterested persons, one appointed by each

party or parties adversely interested, who, if they

are unable to agree, shall call in a third disinterested

person to act as a board of arbitration, and the de-

cision of said arbitration, when made, shall be as

binding as if incorporated in and forming a part of

this instrument.

I

Any tunnel, drift, level, wagon road, tramwav or
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railroad, pipe-line, flume or ditch, now owned or

hereafter constructed by either party hereto, or

any of them jointly, shall he as freely used and oper-

ated by the others as if jointly owned by all; pro-

vided always, that a reasonable compensation for

such use be i3aid to the party or parties in which

the actual ownership lies, the amount of such com-

pensation to be determined by agreement or arbitra-

tion as provided in the III paragraph hereof; and

provided, further, that when any of the structures

above eniunerated is not of sufficient capacity to ac-

commodate all parties hereto, or so many of them

as desire to use it. the parties or party owning it

shall have the prior right to its use, but the other

party or parties so desiring to use it may, at his or

their own expense, enlarge and increase the capacity

thereof, sufficient to acconmiodate said party or par-

ties; and any injury, damage or inconvenience

caused by such enlarging and increase shall be com-

pensated as provided in the HI paragraph thereof.

The Northern Belle Gold Mining Company, Sew-

ard Gold Mining Company and Ophir Gold Mining

Company, owning in conmion the equitable title to

the wharf and temiinal facilities at Seward City
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and the railroad therefrom to the milling plant, the

legal title to such property being vested in three

trustees, hereby agree that said trustees shall grant

to said Willis E. Nowell and his assigns and success-

ors in the ownership of the mines now held by him,

the right to the use of the said wharf, terminal fa-

cilities and railroad, for the landing, storage, and

transportation of supplies, Imnber, machinery and

general merchandise, necessary to be used in the

mining industry, and the shipment of bullion, con-

centrates, ore etc., for a reasonable compensation

to be agreed upon, or ascertained and fixed by arbi-

trators, as provided in paragraph III hereof.

"VI.

Nothing herein contained shall be construed to

grant any right or privilege, in, to, or affecting any

stampmill, boarding-house, or other house (other
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than the warehouse at the wharf) now constructed

or hereafter to be constructed, or anj^ ore or mineral.

In witness whereof, etc.

[Corporate Seal]

NORTHERN BELLE GOLD MINING COM-

PANY,

By THOMAS S. NOWELL,

President.

ARTHUR L. NOWELL,
Assistant Clerk.

[Corporate Seal]

SEWARD GOLD MINING COMPANY,
By THOMAS S. NOWELL,

President.

ARTHUR L. NOWELL,
Assistant Clerk.

[Corporate Seal]

OPHIR GOLD MINING COMPANY,
By THOS. S. NOWELL,

President.

ARTHUR L. NOWELL,
Assistant Clerk.

THOMAS S. NOWELL,
WILLIS E. NOWELL."

—and that thereafter a pretended supplemental

agreement between the same parties and dated Au-
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gust 14th, 1899, was made and entered into, and is in

substance as follows, to wit:

"And whereas, the i^arties aforesaid all desire to

grant each other certain rights for house and build-

ings on the claims and properties named in said

agreement (of May 11 aforesaid)

;

Now, therefore, said parties each hereby grant

unto each other the right to construct, maintain, oc-

cupy and use on the mining claims, real estate and

properties of said parties and each of them men-

tioned in said written agreement, any and all neces-

sary and desirable boarding and lodging houses and

buildings for other purposes and uses necessary in

carrying on the business of said parties above

named, all upon the same temis and conditions and

subject to the same restrictions that are set forth in

said written agreement of May 11, 1899, so far as

applicable, but no party hereto is given the right

to take, use or occupy any house or building (except

the warehouse at the wharf) now owned or here-



504 Thomas S. Noivell et al. vs.

after constructed by any other party hereto except

by his consent.

In witness whereof, etc., etc.

[Corporate Seal]

NORTHERN BELLE GOLD MINING COM-

PANY,
By TITOS. S. NOWELL,

President.

ARTHUR L. NOWELL,

Assistant Clerk.

[Corporate Seal]

SEWARD GOLD MINING COMPANY,
By THOS. S. NOWELL,

President.

ARTHUR L. NOWELL,
Assistant Clerk.

[Corporate Seal]

OPHIR GOLD MINING COMPANY,

By THOS. S. NOWELL,
President.

ARTHUR L. NOWELL,
Assistant Clerk.

(Note: No witnesses for corporate signature.)

THOMAS S. NOWELL. [Seal]

WILLIS E. NOWELL. [Seal]

Witness to:

J. J. CLARKE."

That the said pretended agreements were made

and entered into long subsequent to the appoint-
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ment of a receiver herein and while the said corpo-

rations were wholly insolvent and unable to pay

their debts, and after the indebtedness of the re-

ceiver herein had accumulated to a large amount:

That the said agreements, as appears above, were

wrongfully and fraudulently executed by the said

Thomas S. Nowell as president of the defendant

companies, and Arthur L, Nowell as secretary of the

said companies; that the said Arthur L. Nowell is a

son of the said Thomas S. Nowell and a brother of

the receiver herein, and that the said pretended con-

tracts and agreements were in favor of and for the

exclusive benefit of the said Thomas S. Nowell and

Willis E. Nowell, and that the said Nowell Mining

and Milling Company claims to have succeeded to

the rights of the said Thomas S. Nowell and Willis

E. Nowell thereunder;

That the said agreements or pretended agreements

cast a cloud upon the title of the defendant com-

panies to the properties in the hands of the receiver

herein, and greatly impair the value of the prop-

erties placed in the hands of the receiver herein, and

are of no practical benefit whatsoever to the proper-

ties now in the hands of your receiver herein; that

the said agreements or pretended agreements were

wholly without consideration and void;

That the claim of the said Thomas S. Nowell and

Willis E. Nowell and the Nowell Mining and Milling
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Company to the Johnson Group of lode mining

claims aforesaid, and the claim of right under the

said pretended agreement of May 11th, 1899, and the

pretended agreement supplemental thereto as afore-

said, your petitioners are informed and believe, and

allege the fact to be, were executed so as to cast

a cloud upon the title of the defendant corporations

herein, and in order to compel any purchaser or pro-

posed purchaser of the properties in the hands of

the receiver herein to deal with the said Thomas S.

Nowell, Willis E. Nowell and the Nowell Mining

and Milling Company upon such terais as they

might dictate before the purchase of the properties

in the hands of the receiver herein;

That your petitioners have made arrangements to

and will be ready and are willing to purchase the

properties in the hands of the receiver herein at a

sale to be duly had, provided the cloud upon the

said titles is removed and the said pretended agree-

ments aforesaid be declared null and void; and that

it is necessary and proper that a competent and

disinterested person be substituted for the receiver

herein as receiver, who may bring such action or

actions as may be proper to secure the annulment

of the said agreements before the sale of the prop-

erties in the hands of the receiver herein;

That unless such action or actions are brought by

the receiver prior to the sale of the properties in the
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hands of the receiver herein, the defendant com-

panies and their creditors, and the creditors of the

receiver herein, will be greatly and irreparably dam-

aged, and are without other adequate remedy either

at law or equity in the premises;

That the knowledge of the said agreements and the

pretended clauns thereunder of the said Willis E.

Nowell and Thomas S. Nowell and the Nowell Min-

ing and Milling Company has come to your peti-

tioners since the 25th day of August, A. D. 1905.

That at the time of the execution of the said agree-

ment of May 11th, 1899, and the supplemental

agreement of August 14th, 1899, there were no

mills, structures, tramways, railways or other un-

provements, situated upon the mining claims

which the said Thomas S. Nowell and Willis

E. Nowell claimed to own and which the said

Nowell Mining and Milling Company now claim

to own, and that no structures or other improve-

ments which could be used by the defendant

companies herein, have since said dates been erected

upon said mining claims ; that the said mining claims

are situate far above (in altitude) the property of

the defendant companies, and the workings upon the

said mining properties claimed to be owned by the

said Thomas S. and Willis E. Nowell were so situ-

ated beyond and above tlie properties of which the

defendant companies owned the record title that they
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could have been of no practical use or benefit what-

ever in the working of the properties of the defend-

ant companies to which the defendant companies

held the record title, and that therefore the said con-

tracts were and are void for want of mutuality.

3. That the existence of the said agreements out-

standing and canceled will and does greatly im-

pair the value of the property of the defendant com-

panies in the hands of the Receiver herein, and that

unless set aside and held for naught, the cloud of

the said agreements upon the title of the defendant

companies will greatly decrease and diminish any

possible price which can or might be obtained there-

for upon a sale herein.

Wherefore your petitioners pray, and without

urging the charge of fraud against your receiver

herein, that this Honorable Court upon the filing of

this petition request the resignation of the receiver

herein and enter an order herein substituting some

competent, proper, and disinterested person who may

bring the actions in this bill specified and such other

actions in the premises as may be proper

;

That such substituted receiver be instructed to

forthwith sue the said Thomas S. Nowell, Willis E.

Nowell and any other stockholders of the Nowell

Mining and Milling Company, and the said Nowell

Mining and Milling Company for a conveyance to

the Berner's Bay Mining and Milling Company or
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the receiver thereof of the said Northern Light,

Northern Light Extension No.l, and Northern Light

Extension No. 2 lode mining claims, and further for

the proper return, pa3rment and report upon the

said receiver's certificates numbered 22, 25 and 106;

and further for an annulment and setting aside of

the said agreements of May 11th, 1899, and the sup-

plemental agreement of August 14th, 1899;

For the costs and disbursements of jowv peti-

tioners in this behalf laid out and expended, and for

such other and further relief as to this Honorable

Court may seem meet and proper.

SHACKLEFOED & LYONS,

J. J. BOYCE,
Attorneys for Petitioners.

Exhibit *'A" to Petition for Resignation of Receiver,

etc.

(Letterhead Malony & Cobb.)

Juneau, Alaska, Nov. 17, 1905.

Mr. Lewis P. Shackleford, Juneau, Alaska.

Sir: Your communication of the 15th instant, to

Mr. F. D. Nowell, as Receiver, etc., signed by you

as the attorney for the Reorganization Committee,

has been handed to me for attention. By the re-

organization committee, I presume you mean Messrs.

Corning, Gillespie and Fairchild.

I am unable to advise Mr. Nowell to bring the suit

you request, form the information now before me.

The books of the Berner's Bay companies, insofar
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from supporting the claim against Thos. S. Nowell,

show that the latter is a large creditor of the Com-
pany. Persons cognizant of the whole transactions,

inform me that the money credited to Thos. S. Nowell

on the books of the company was actually advanced

by him, as shown on said books.

Both Mr. F. D. Nowell, as receiver, and the writer,

are anxious however, to collect any and every debt

due to the Berner's Bay Company. If you are in

possession of any evidence which should support an

action against Thos. S. Nowell, or any other person,

we would take it as a personal favor, if 3^ou would

furnish us with it. Otherwise, you must see how ab-

surd it would be, to advise a suit without an iota of

evidence to support it, upon the request of a mere

volunteer in the matter, however great may be our

respect for his oi3inion as a lawyer, or reputation for

disinterested philanthropy in cases of insolvent cor-

porations.

Very truly yours,

J. H. COBB,

Atty. for E. D. Nowell, Recr.

Exhibit **B" to Petition for Eesignation of Receiver,

This agreement, made and executed this 30th day

of June, 1896, between the Berner's Bay Mining and

Milling Company, a corjDoration duly established

under the laws of the State of Maine, Willis E.

Nowell, of Seward, Alaska Territory, and Geo. M.

NoweU, of BrookLLne, Mass., Witnesseth

:
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That whereas, the said Willis E. Nowell is the

owner and holder of ten thousand full paid shares of

the par value of one hundred dollars each, of the in-

creased capital stock of the said Berner's Bay Min-

ing and Milling Company, issued to him on one certifi-

cate No. 2, in part payment for certain mines and

mining property and interests therein in Alaska Ter-

ritory, which he has conveyed or caused to be con-

veyed to said Corporation, upon the understanding

and agreement that no dividends from the net earn-

ings of said corporation are to be paid on said shares

until such time as the one million dollars of original

capital stock of said Corporation shall have received

one million dollars in such dividends, being the

amount of such stock at its par value, and also that

until the last time mentioned, dividends shall be paid

on the other five hundred thousand dollars of in-

creased capital stock, so far as the same shall be

meanwhile outstanding, and not held by or for the

treasury, as and whenever dividends shall be paid on

said one million of original stock, it being also agreed

that said ten thousand shares first above named,

should be placed in trust to secure the performance

of the agreement as to dividends, but that said Wil-

lis E. Nowell, should retain the full voting power and

be entitled to all the benefits resulting from the own-

ership of said ten thousand shares of increased stock,

except that dividenls from the net earnings thereon

should be deferred as above stated.
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Now, therefore, in fulfillment of said understand-

ing and agreement, the said Willis E. Nowell here-

by assigns unto said George M. Nowell, trustee, and

his successors in the trust, the ten thousand shares of

increased stock aforesaid, and has endorsed and de-

livered unto him the certificate thereof with a refer-

ence to this agreement thereon, to hold the same in

trust to secure the performance of the agreement of

said TTillis E. Nowell, and that all dividends on said

ten thousand shares shall be deferred as hereinbefore

set forth, until such time as the other stock of said

corporation shall have received dividends as afore-

said, or the assets of said Corporations, sold for the

purpose of winding up its business, on the happend-

ing of either of which events this trust shall termin-

ate, and said ten thousand shares shall be transferred

back to said Willis E. Nowell free from all claims

hereunder. In case of the death, resignation, or in-

ability to act of said Geo. M. Nowell, or any succeed-

ing trustee, a new trustee may be appointed by the

mutual agreement of said Corporation and said Wil-

lis E. Nowell, and in case of their failure to agree or

act, then the Treasurer of said Corporation for the

time being shall appoint such trustee, and the trustee

so appointed shall succeed to the rights and duties of

his predecessor.

The said Geo. M. Nowell hereby accepts and agrees

to this trust, and in behalf of himself and his succes-
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sors in the trust, appoints the said Willis E. Nowell,

his executors and administrators, his true and law-

ful attorney irrevocable, with full power of substi-

tution, to vote said ten thousand shares of stock on all

matters in which the stockholders have any vote or

voice, as he, the said Willis E. Nowell, his executors,

administrators may desire, as fully as if the forego-

ing assignment had not been made.

In witness whereof, the said Berner's Bay Mining

& Milling Company, has caused this instrument to

be signed in its corporate name by its Treasurer, and

its corporate seal hereto affixed, and said Willis E.

Nowell and Geo. M. Nowell have hereunto each sub-

scribed their several names and affixed their several

seals, the day and year first above written.

BERNER'S BAY MINING & MILLING
CO.,

A. C. HOWARD,
Treas.

WILLIS E. NOWELL. [Seal]

GEORGE M. NOWELL. [Seal]

Witness to W. E. Nowell's signature:

JOHN H. MOYLE.
Witness to A. C. Howard, Treas., signature

:

ARTHUR L. NOWELL.
Witness to Geo. M. Nowell's signature.
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Exhibit "C" to Petition for Resignation of Receiver,

etc.

Juneau Alaska, No. 20tli, 1905.

Messrs. Shackelford & Lyons, Juneau Alaska.

Gentlemen : I have your communication of the 17th

inst., signed as attorneys for the Reorganization

Committee, and I presume you refer thereby to

Messrs. Corning, Gillespie and Fairchild.

In reply thereto, I have to say, that it is my pur-

pose, as I believe it my duty, to take every step nec-

essary to protect the interests of the properties of

which I am Receiver, and to take all steps necessary

to recover any property to which the Berner's Bay

Mining & Milling Company may be entitled, and

which is withheld by any person or corporation. But

I have no information whatever, much less evidence,

of any claim that that company has to the Johnson

properties.

If you are in possession of any such evidence, and

will furnish me with it, I will take such action

thereon as may be proper. You will realize that I

cannot bring an action as Receiver, without the

slighest evidence to sustain it.

Very truly yours,

FRED'K D. NOWELL,
Receiver B. B. M. & M. Co.
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United States of America,

District of Alaska,—ss.

I, Lewis P. Sliackleford being first duly sworn,

on oath say : That I am one of the attorneys for the

petitioners in the above-entitled action; that I have

read the foregoing petition and know the contents

thereof, and believe the same to be true ; that I make

this verification for and on behalf of the petitioners

for the reason that they are not residents of this

District and are not in the District.

LEWIS P. SHACKLEFORD.
Subscribed and sworn to before me, this 4th day of

December, A. D. 1905.

[Seal] T. E. LYONS,

Notary Public for Alaska.

[Endorsement] : No. 603-A. In the United States

District Court for District of Alaska, Division No. 1.

Decker Bros. Plaintiff, vs. Berner's Bay Mining and

Milling Co. et al., Defendant. Original. Petition

Corning et al., Filed Dec. 11, 1905 as of Dec. 6, 1905.

C. C. Page, Clerk. By D. C. Abrams, Deputy. John

J. Boyce, Lyons & Shackleford, Attorne^^s for Peti-

tioners.
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In tlie District Court for the District of Alaska, Di-

vision Xo. 1, at Juneau.

No. 603.

E. O. DECKER and J. M. DECKER. Copartners,

Doing Business under the Firm Xanie and

Style of DECKER BROTHERS,
Plaintiffs,

YS.

The BERNER'S BAY MIXING AXD MILLING

COMPANY, the SEAYARD GOLD MIN-

ING COMPANY. the NORTHERN
BELLE GOLD MINING COMPANY, All

Corporations Duly Organized and Existing

under and by Yirtue of the Laws of the State

of Maine,

Defendants.

Order Denying Petition for Nev/ Receiver and Ap-

pointing Coreceiver, etc.

The petition of R. MeM. Gillespie, Samuel ^\.

Fairchild and C. R. Corning, filed herein on the

eleventh day of December, 1905, and the motion to

strike the same, filed by the receiver jointly with the

defendant herein, having been brought on for hear-

ing before this Court and the petitioners appearing

by their attorneys, Messrs. J. J. Boyce and Shackle-

ford and Lyons, and the receiver, F. D. Nowell, ap-
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pearing by his attorney, J. H. Cobb, and the defend-

ant companies appearing by their attorney, G, M.

Irwin, and the Court having refused to substitute

another person as receiver herein in the place and

stead of Frederick D. Nowell, before the completion

of the argument of the motion to strike, Mr. J. H.

Cobb, the attorney for the Receiver, having made the

statement in open court that neither Thomas S.

Nowell nor the Alaska Nowell Gold Mining Company

would object to the institution of the suits mentioned

in the petition of the petitioners, provided they could

be brought without delay in the final disposition

of this cause and the said J. H. Cobb, attorney for

the receiver, further stating that he was authorized

by Thomas S. Nowell and the Alaska Nowell Gold

Mining Company to say that the proposed defend-

ants in the said suits and actions were ready and

willing to enter their appearance in said suits as soon

as the same should be brought and bring the same on

speedily for trial ; and the said matters arising upon

the said petition having been submitted to the Court

for consideration and the Court having duly consid-

ered the same.

It is now, therefore, ordered and adjudged that

the prayer of the said petition, for the substitution of

another person as receiver herein in the place and

stead of Frederick D. Nowell, be and the same is

hereby denied ; and
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It is further ordered and adjudged that W. B.

Hoggatt be and he is hereby appointed as receiver

herein to act jointly with Frederick D. Nowell as in

this order hereinafter specified and to be and con-

tinue a coreceiver herein until further ordered by this

Court, and,

It is further order that the amount of bond re-

quired of the said W. B. Hoggatt be and is hereby

fixed at fifteen thousand ($15,000.00) dollars, and

that, upon the execution and approval by this Court

of a bond in the amount hereinabove designated and

upon taking the oath required by law as such re-

ceiver, the said W. B. Hoggatt shall enter upon his

duties as such receiver.

And it is further ordered and adjudged that the

duties of the said W. B. Hoggatt, as such coreceiver,

shall be to institute in the name of the receivers here-

in and superintend such litigation in the name of the

receivers as may from time to time be directed to be

instituted by the Court or Judge, and to care for and

conserve and administer such property as may be

recovered by means of said suits and such further

duties as may be by the Court or Judge prescribed

from time to time

;

And it is further ordered and adjudged that, the

said W. B. Hoggatt shall superintend and direct the

institution of a suit in the name of the receivers here-

in, against the Alaska Nowell Gold Mining Company

or the Nowell Mining and Milling Company, Thomas
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S. Nowell, Willis E. Nowell and the stockholders in

the said company or companies, and other necessary

or proper parties, for the recovery of these certain

mining claims mentioned in the petition of the peti-

tioners herein as the Northern Light, Northern Light

Niunber One, Northern Light Number Two.

That such suit be filed within fifteen days from the

date of the entry of this order, and that the matter

of the institution of the further suits prayed for to

be instituted in the said petition is taken under ad-

visement by this Court to be disposed of b}^ future

order to be made and entered herein.

Done in open court this 3d day of January, A. D.

1906.

ROYAL A. GUNNISON,

Judge.

[Endorsement] : Original. No. 603-A. In the Dis-

trict Court for the District of Alaska, Division No. 1.

E. O. Decker et al.. Plaintiff, vs. Berner's Bay M. &

M. Co. et al., Defendant. Order Appointing Core-

ceiver. Filed Jan. 3, 1906. C. C. Page, Clerk. By
A. L. CoUison, Asst.
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In the District Court for the District of Alaska.

Division No. 1^ at Juneau.

No. 603.

E. 0. DECKER and J. H. DECKER, Copartners,

Doing Business Under the Firm Name and Style

of DECKER BROTHERS,

Plaintiffs,

vs.

The BERNER'S BAY MINING AND MILLING
COMPANY, the SEWARD GOLD MINING
COMPANY, the NORTHERN BELLE GOLD
MINING COMPANY, All Corporations Duly

Organized and Existing Under and by Virtue of

the Laws of the State of Maine,

Defendants.

Exceptions to Certain Recitals in Order Appointing

Co-receiver, etc.

Prior to the entry of the foregoing order and over

the objection of the petitioners, Gillespie, Fairchild

and Corning, the Court directed that recitals be en-

tered in the foregoing order, as follows, to wit:

''Mr. J. H. Cobb, the attorney for the receiver,

having made the statement in open court that neither

Thomas S. Nowell nor the Alaska Nowell Gold Min-

ing Company would object to the institution of the
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suits mentioned in the petition of the petitioners pro-

vided they could be brought without delay in the

final disposition of this cause and the said J. H. Cobb,

attorney for the receiver, further stating that he was

authorized by Thomas S. Nowell and the Alaska

Nowell Gold Mining Company to see that the

proposed defendants in the said suits and actions

were ready and willing to enter their appearance in

said suits as soon as the same should be brought and

bring the same on speedily for trial."

Which said recitals were duly made a part of the

said order and to the insertion of the said recitals in

the said order the petitioners herein duly excepted

for the reason that the same were unnecessary and

improper and tended to show that the appointment

of W. B. Hoggatt, as receiver herein, was made

partly because the attorney for the receiver, Freder-

ick D. Nowell, did not object to the same and partly

because the said Thomas S. Nowell and the Alaska

Nowell Gold Mining Company were willing that the

actions therein mentioned should be brought;

And the said recitals were also excepted to upon

the ground that the petitioners objected to said attor-

ney for the receiver, J. H. Cobb, from in any wise

appearing for or representing Thomas S. Nowell or

the Alaska Nowell Gold Mining Company; and for

the further reason that the said recitals would tend

to prejudice the standing of the said W. B. Hoggatt

as coreceiver in any actions to be instituted in which
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it would be necessary to prove Ms appointment un-

der the said order.

All of which objections to the said order were over-

ruled and exceptions dul}^ allowed.

And said petitioners further excepted to the re-

fusal of the Court to remove the said Frederick D.

Nojvell and substitute another person in his stead as

receiver herein.

Done in open court this 3d day of January, 1906.

ROYAL A. GUNNISON,
Judge.

[Endorsement] : Original. No. 603-A. In the

District Court for the District of Alaska, Division

No. 1. E. O. Decker et al., Plaintiffs, vs. Berner's

Bay M. & M. Co. et al., Defendants. Exception.

Filed Jan. 3, 1906. C. C. P?ige, Clerk. By A. L.

Collison, Asst.
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In the District Court for the District of Alaska,

Division No. 1, at Juneau.

No. 519-A.

F. D. NOWELL and W. B. HOGGATT, as Re-

ceivers of the Property of the BERNER'S
BAY MINING AND MILLING COMPANY
(a Corporation),

Plaintiffs,

vs.

THOMAS S. NOWELL, WILLIS E. NOWELL,

the NOWELL MINING AND MILLING

COMPANY (a Corporation), and the

ALASKA-NOWELL GOLD MINING COM-

PANY (a Corporation),

Defendants.

Motion of Plaintiffs to Strike Answer, etc.

Come now the plaintiffs above-named and move

the Court to strike from the files herein the answer

of the defendants, motion to put the case on the trial

calendar and set for trial, and the motion to require

cost bond, etc., all of which were filed herein on the

20th day of January, 1906.

This motion is made and based upon the records

and files herein and upon the annexed affidavit of

Lewis P. Shackleford, one of the attorneys for the

plaintiffs in this action ; and is made and based upon

the following ground, to wit

:
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For the reason that it appears that the defendants

herein have attempted to appear, answer, and move

as above set forth, herein, by and through the law

firm of Malony & Cobb, which firm is composed of

John F. Malony and John H. Cobb, and that the said

John H. Cobb is the identical person who has, since

the month of May, A. D. 1898, been acting continu-

ously as the counsel for F. D. Nowell, receiver herein,

ux)on a salary of $1500 per annum, which he has re-

ceived and accepted, and is still continuing to act as

such attorney for said receiver, and has been so act-

ing since the said month of May, 1898 ; and for the

reason that it appears that said John H. Cobb's ser-

vices under such circumstances are privileged, and

should inure only to the exclusive use and benefit of

the trust represented by these plaintiffs ; and for the

reason that it is inconsistent, unprofessional, and

improper that the said John H. Cobb be allowed to

appear in anywise and defend this said suit on be-

half of the defendants, or to in any wise represent

the defendants herein.

SHACKLEFORD & LYONS and

JOHN J. BOYCE,
Attorneys for Plainti:ffs.
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United States of America,

Division No. 1,

District of Alaska,—ss.

I, Lewis P. Shackleford, being first duly sworn, on

oath, depose and say:

That I am one of the members of the firm of

Shackleford & Lyons, who, with John J, Boyce, Esq..

acting under instructions of the Court, are acting as

attorneys for the plaintiffs in the within entitled ac-

tion; that I am familiar with the records, files, and

proceedings in the cause in which both of the plain-

tiffs herein were appointed receivers of the prop-

erties of the Bemer's Bay Mining and Milling Com-

pany, a corporation; that said action is entitled E. O.

Decker et al., vs. Berner's Bay Mining and Milling

Company, a corporation, and that the said action was

commenced on or about the 15th day of December,

A. D. 1897, and that thereafter, and on the 17th day

of February, 1898, one of the plaintiffs above named,

to wit, Frederick D. Nowell, was appointed receiver

of the properties and effects of the defendant cor-

poration, Berner's Bay Mining and Milling Com-

pany, Ophir Gold Mining Company, Seward Gold

Mining Company, and Northern Belle Gold Mining

Company, and that ever since said time and up to

and until the 3d day of January, A. D., 1906, the

said F. D. Nowell was and now is the duly qualified

and acting receiver of the properties of the defend-
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ant corporations last above named; that on the said

third day of January, 1906, W. B, Hoggatt was ap-

pointed coreceiver of the properties and effects of

the said defendant corporations, and said receiver

was directed, among other things, to superintend and

cause to be instituted in the name of himself and the

said Frederick D. Nowell, the above and foregoing

entitled action

;

That the defendants in this action have attempted

to appear, answer and move herein, by and through

a firm of attorneys designated, as is shown by the

records and files herein, as Malony & Cobb; that the

said firm consists of John F. Malony and John H.

Cobb, both of whom are practicing attorneys at the

Bar of this Court;

That ever since the appointment of the said W. B.

Hoggatt, as coreceiver herein and up to the present

time, the said John F. Malony has been absent from

the district of Alaska, and has had no part whatso-

ever in the defense of this said action, but that the

said John H. Cobb has been actively engaged in pre-

paring the defense to said action on behaK of the de-

fendants
;

That on or about the month of May, 1898, the said

John H. Cobb was employed by the said Frederick D.

Nowell as coimsel for the receiver in said cause of

Decker et ah, vs. Berner's Bay Mining and Milling

Company et aL, to perform all legal services in con-
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nection with the administration of the receivership

trust, by written contract, wherein it was stipulated

that the said John H. Cobb should receive an annual

salary so long as he should remain in the employment

of the said receiver as such counsel, of $1500.00 per

anniun; that the said John H. Cobb ever since said

time has been and now is actino- and assmning to act

as attorney for the said receiver, and durin,2f the

continuance of the said receivership and for a period

of some seven years, he has been advising with the

said receiver as such counsel, and consulting with the

said receiver, and has been and is being put in a posi-

tion to receive all inforaiation in the possession of

the said receiver with reference to the business and

affairs of the defendant corporations and the said

receivership

;

That, as appears from the pleadings herein, this

suit has been instituted for the purpose of recovering

certain property fraudulently withheld from convey-

ance by the said Thomas S. Nowell, which property

is the property and of right belongs to the said The

Berner's Bay Mining and Milling Company, one of

the corporations in and mider said receivership

;

That the said W. B. Hoggatt was appointed co-

receiver herein in order to prosecute , among other

things, an action against the said Thomas S. jSTowell

and others for a recovery of the property described

in the plaintiff's complaint, for the reason that the

relation between the said F. D. Xowell and the said
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Thomas S. Nowell is such as renders it inconsistent

for the said Frederick D. Nowell to prosecute or at-

tempt to prosecute such action personally; and the

attorneys for the plaintiffs in this action were direct-

ed by this Court to proceed and institute this action

in the name of the receivers because a large number

of the creditors of the defendant corporations feared

that the said John H. Cobb, as attorney for the re-

ceiver would not, on account of his intimacy with the

said Frederick D. Nowell and the defendants

Thomas S. Nowell and Willis E. Nowell, be in a posi-

tion to prosecute such action properl}^ or fairly

;

And affiant further says that by reason of the posi-

tion of the said John H. Cobb as attorne^^ for the re-

ceiver Frederick D. Nowell, he has gained, while

drawing a salary as attorney for such receiver, com-

plete and intimate knowledge of the past affairs of

the defendant corporations, which he would not and

could not have otherwise gained, and is in a position

where, by reason of his having been attorney for the

said receiver, he can make an improper use of the

knowledge and information gained, and can and will,

if permitted to act for the defendants herein, make

such use of his experience and knowledge in behalf

of the defendants as would be and are improper and

unprofessional for the said John H. Cobb to make

under such circumstances.

And affiant further says that the further fact that

the said John H. Cobb is still acting as attorney for
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the receiver, F. D. Nowell, and claiming- the right to

compensation as such, places him in an improper

position to act for the defendants herein, and it

would be unprofessional for the said John H. Cobb

to appear for and represent the defendants herein

;

That this action is brought through and in the name

of the receivers herein on behalf of the creditors,

bondholders, stockholders and receivers' certificate

holders of the defendant corporations hereinbefore

referred to, of which the receivers herein are receiv-

ers, and that by and through the receiver F. D. Nowell

and for a period of eiglit years last past, the said

John H. Cobb has been, and now is, representing the

said bondholders, creditors, stockholders and receiv-

er's certificate holders;

That heretofore the said John H. Cobb has evinced

a disposition to take an active part against a portion

of the bondholders, stockholders, creditors, and re-

ceiver's certificate holders, of the said Berner's Bay

Mining and ^Milling Company, and to such an extent

indeed that on the 20th day of September, 1905, an

order was made and entered in the receivership mat-

ter hereinbefore described enjoining the said John H.

Cobb from interfering with the plans and purposes of

certain bondholders, stockholders, and creditors of

said corporation or from taking any active part in

reference to certain reorganization schemes proposed
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by the said Thomas S. Nowell, one of the defendants

hereiji.

And further affiant saith not.

LEWIS P. SHACKLEFORD.

Subscribed in mj" presence and sworn to before me

this 22d day of Januar}^, 1906.

[Xotarial Seal] T. E. LYONS,

Notarj- Public.

[Endorsed]: No. 519-A. Li the United States

District Court for the District of Alaska, Division

No. 1. F. D. Nowell and W. B. Hoggatt, as Receiv-

ers, etc.. Plaintiff, vs. Thos. S. Nowell, Willis E,

Nowell et al.. Defendant. Original. Motion to

Strike. Filed Jan. 22, 1906. C. C. Page, Clerk.

By D. C. Abrams, Deputy. J. J. Boyce, Lewis P.

Shackleford & Lyons, Attorneys for Plffs. Juneau,

Alaska.

No. 519-A.

F. D. NOWELL and W. B. HOGGATT, as Receiv-

ers of THE BERNER'S BAY MINING
AND MILLING COMPANY,

Plaintiffs,

vs.

THOMAS S. NOWELL et al..

Defendants.
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Order Denying Plaintiffs' Motion to Strike Answer,

etc.

(Motion by Mr. Shackleford, in Open Court.)

After the hearing of the motion of the plaintiffs

herein to require certain papers to be made a part of

the record herein and on the 11th day of January,

1907, at nine o'clock P. M., the defendants filed an

answer to said motion after the same had been sub-

mitted and without serving the same upon counsel

for the plaintiff, counsel for the plaintiff moved to

strike said answer upon the ground that the same is

not proper to be made a part of the record on appeal

in this case upon the questions sought to be raised by

the request for additional matters to be made a part

of the bill of exceptions, for the reason that the cause

has alread.y been disposed of and that nothing can

be considered in the making of the bill of exceptions

except the record previously made; for the reason

that the answer of the defendants has not been served

upon the plaintiffs ; and the plaintiffs stand upon the

said motion without requesting further time to sub-

mit counter-affidavits for the reason that the judge

of this court contemplates leaving within the course

of two or three hours, at the least.

And this matter coming on for hearing in open

court, on the motion above recited, and after argu-

ment had, by counsel for defendants and counsel for

the plaintiffs, the Court being fully advised in the
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premises denies the plaintiffs' said motion to strike

this answer filed this dav^ and plaintiff is giA^en leave

to file a reply affidavit thereto; and the answer and

objections of defendants above mentioned is over-

ruled.

EOYAL A. GUNNISON,
Judge.

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

J. C. McBRIDE, Eeceiver (Substituted for F. D.

NOWELL, Eeceiver, Eemoved, and W. B.

HOGGATT, Eeceiver, Besigned), of the

BEENEE 'S BAY MINING AND MILLING
COMPANY,

Plaintife,

vs.

THOMAS S. NOWELL et al..

Defendants.

Affidavit of Lewis P. Shackleford.

United States of America,

District of Alaska,—ss.

I, Lewis P. Shackleford, being first duly sworn, on

oath depose and say: That on the 11th da}^ of Jan-

uary, 1907, and upon the presentation of an order

requiring the clerk to send up certain papers in

reference to the appearance of the firm of Malony &

Cobb in behalf of the defendants herein, which said

order had been duly announced by the Court
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previously on tlie 10th day of January, 1907, and

within three hours before the departure of the Judge

of the above-entitled Court from the District of Al-

aska, for points in the eastern part of the United

States, and without serving any copy of the same

upon counsel for the plaintiff herein, J. H. Cobb,

counsel for the defendants herein, presented certain

so-called verified answer and objections herein to the

entry of said order, and attempted to make the same

a portion of the record in this cause in reference to

the granting of said order, as wiU more fully appear

herein; that at the time of the presentation of said

objections, affiant, who appeared as counsel for the

plaintiff, deemed it unnecessary to reply to the mat-

ters in said objection set forth, and deemed the said

objections improperly on file in said cause, but upon

reconsideration, affiant has decided that it is proper

to traverse certain allegations in said objections so

that they may not appear undenied in the record in

this cause, and referring to allegations therein, that

counsel had said in open court that he desired the

papers in reference to the appearance of said attor-

ne}^ to be presented to the Circuit Court of Appeals

so that he might make a personal attack upon the

Judge of this Court and counsel, therein, this affiant

says that no such statement was made by him, or any

of plaintiff's counsel, at any time or at all; affiant

says that he did say to the Court that he desired

upon appeal to raise the question as to whether the
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said firm of Malony & Cobb could rightfully appear

for defendants in said cause, that he considered the

proceedings permitting the same unprecedented and

hoped that the Circuit Court of Appeals might find

occasion to pass upon said question and announce

what it deemed to be the proper rule therein and re-

mark upon conduct of comisel for defendants. As

to the other allegations in the said objections, affiant

does not attempt to traverse the same for the reason

that he rests upon the record in said cause to refute

any of the matters in said objections set forth.

LEWIS P. SHACKLEFORD.
Subscribed and sworn to before me this 15th day

of February, 1907.

[Seal] A. W. FOX,

Deputy Clerk District Court for Division No. 1,

Alaska.

[Endorsement] : Original. No. 519-A. In the

District Court for the District of Alaska, Division

No. 1. At Juneau. J. C. McBride, Receiver, Plain-

tiff, vs. Thos. S. Nowell et al., Defendants. Affi-

davit of L. P. Shackleford. Filed Feb. 5, 1907. C.

C. C. Page, Clerk. By A. W. Fox, Deputy. Shackle-

ford & Lyons, Attorneys for Plaintiff. Office,

Juneau, Alaska.
,

' . .
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Clerk's Certificate to Transcript.

United States of America,

District of Alaska,

Division Xo. 1,—ss.

I, C. C. Page, clerk of the District Court for the

District of Alaska, Division No. 1, do hereby certify

that the foregoing and hereto annexed 413 typewrit-

ten pages, numbered from one to 413, both inclusive,

constitute a full, true and correct copy of the record

and the whole thereof, as per defendants ' and appel-

lants ' praecipe on file herein and made a part hereof,

and the papers and files which were ordered made a

part of the said record by order of this Court, dated

Jan. 11, 1907; in the cause wherein J. C. McBride,

receiver, etc., is plaintiff, and Thomas S. Nowell et

al., are defendants, cause No. 519-A., as the same ap-

pear of record and on file in my ofiice; also accom-

panying this record, as per order of Court dated

Jan. 11, 1907, which said order is made a part of this

record, are Plaintifi:s' Original Exhibits "A," '^B,"

''D," "F," "G," "H," ''I," and ^'J," and Defend-

ant's Original Exhibits 1, and 2, in cause No. 519-xA.,

J. C. McBride as receiver, etc., vs. Thomas S. Nowell

et al. ; that the record and exhibits above described

are and constitute the return to the original citation
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annexed hereto and to the order allowing appeal

herein.

I do further certify that this transcript was pre-

pared by nie in my office and that the cost of prepara-

tion, examination and certificate amounting to $184.-

25, was paid to me by Thomas S. Nowell, one of the

defendants and appellants herein.

In witness whereof I have hereunto set my hand

and affixed the seal of this Court at Juneau, Alaska,

this 12th day of February, 1907.

[Seal] C. C. PAGE,
Clerk.

In the District Court for Alaska, Division No. 1, at

Juneau.

No. 519-A.

F. D. NOWELL and W. B. HOGGATT, as Receiv-

ers- of THE BERNER'S BAY MINING
AND MILLING COMPANY,

Plaintiffs,

vs.

THOMAS S. NOWELL, WILLIS E. NOWELL,
the NOWELL MINING AND MILLING
COMPANY (a Corporation), and the AL-

ASKA NOWELL GOLD MINING CO. (a

Corporation)

,

Defendants.
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Citation on Appeal (Original).

UNITED STATES OF AMEEICA—ss.

The President of the United States to John C. Mc-

Bride, as Receiver of the Berner's Ba,y Mining

and Milling Co., and Henry Endicott and

Shackleford and Lyons and John J. Boyce,

Their Attorneys, Greetmg:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held at the city of

San Francisco, in the State of California, within

thirty days from the date of this writ, pursuant to an

appeal filed in the clerk's office of the District Court

for Alaska, Di\dsion No. 1, Thomas S. Nowell, Wil-

lis E. Nowell, the Nowell Mining and Milling Com-

pany, a corporation, and the Alaska Nowell Gold

Mining Company, a corporation, are defendants, and

appellants, and you are plaintiff and intervener and

appellee, to show cause, if any there be, why the de-

cree rendered against the said defendants and ap-

pellants as in the said order allowing an appeal men-

tioned should not be corrected, and why speedy

justice should not be done to the parties in that be-

half.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States of America, this 10th day of January,
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A. D. 1907, and of the Independence of the United

States the one hundred and thirty-first.

[Seal] ROYAL A. GUNNISON,
District Judge for Alaska, Division No. 1.

Service of the within citation and receipt of the

copy thereof admitted this day of January,

1907.

Attorneys for John C. McBride, Receiver, etc.. Ap-

pellee and Plaintiff, in the Lower Court, and

Henry Endicott, Intervener and Appellee. .

United States of America,

District of Alaska,

Division No. 1,—ss.

I hereby certify that the within citation came into

my hands for service at Juneau, Alaska, on the 11th

day of January, 1907 ; that I served the same on the

within-named J. C. McBride, as receiver of the

Berner's Bay Mining and Milling Company, and

upon Lewis P. Shackleford as one of the attorneys

for Henry Endicott, at Jimeau, Alaska, on the 11th

day of January, 1907, by delivering to each of them

a copy thereof, personally and in person.

Dated at Juneau, Alaska, this 11th day of Jan-

uary, 1907.

Marshal's fees, $6.00.

JAMES M. SHOUP,
U. S. Marshal.

By A. W. Fox,

Deputy.
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[Endorsed] : Original. No. 519-A. In the Dis-

trict Court for the District of Alaska, Division No. 1,

at Juneau. F. D. Nowell & W. B. Hoggatt, as Re-

ceivers, etc.. Plaintiffs, vs. Thomas S. Nowell et al.,

Defendants. Citation. Filed Jan. 11, 1907. C. C.

Page, Clerk. By J. E. Brooks, Asst. Malony &

Cobb, Attorneys for Defendants. Office: Juneau,

Alaska. Marshal's Docket No. 1720.

[Endorsed] : No. 1-1:36. United States Circuit

Court of Appeals for the Ninth Circuit. Thomas S.

Nowell, Willis E. Nowell, The Nowell Mining and

Milling Company, a Corporation, and The Alaska

Nowell Gold Mining Company, a Corporation, Ap-

pellants, vs. John C. McBride, as Receiver of the

Berner's Bay Mining and Milling Company, and

Henry Endicott, Intervener, Appellees. Transcript

of Record. Upon Appeal from the United States

District Court, for the District of Alaska, Division

No. 1.

Filed February 25, 1907.

F. D. MONCKTON,
Clerk.
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Clerk's Certificate to Plaintiffs' Original Exhibits

''A," ''B," and "D."

United States of America,

District of Alaska,

Division Xo. 1,—ss.

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division aSo. 1, do hereby certify

that the hereto attached Plaintiffs' Exhibits "A,"

"B," and "D,'' are the original exhibits ordered

transmitted with the record in Cause No. 519-A,

vrherein J. C. 2\IcBride, as Receiver, etc., is plaintiff

and Thomas S. Xowell et al., are defendants; the said

exhibits being transmitted in compliance with an

order of this Court duly made and entered on the

lith day of January, 1907, and which said order is

made a part of the record on appeal herein.

In witness whereof, I have hereunto set my hand

and affixed the seal of this court at Juneau, Alaska,

this 12th day of February, 1907.

[Seal] C. C. PAGE,

Clerk.
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Plaintiffs' Exhibit **A/'

S. H. F.

THOMAS S. NOWELL.
5 Tremont Street,

Boston, Mass., June 3, 1896.

Henry Endicott, Esq., Boston, Mass.

My dear Mr. Everett : After my conversation with

you, I herewith submit the basis of a projiiosition

that I have for a purchase of bonds from New York

parties who desire to not be known as sellers of the

bonds, and who have a use for their money in another

direction. The proposition is as follows:

46 Berner's Bay bonds of $1,000 each and 292

shares of the capital stock of said company. The

par value of the bonds and stock is $75,200 and the

accrued interest is $1,878.33 to June 15th, making in

all $77,078.33. Now it will require to purchase this

interest in cash not later than June 15th, $47,918.33.

We practicallj^ get the stock for nothing, 292 shares,

with a par value of $29200, and as to the value of

that stock it goes without my repeating as to my
appreciation of its value, which is today as high as

it ever was.
j

Now, in order to carry out my plan, which I believe

I can do, providing I get control of these bonds and

stock, getting rid of the element that have taken a

stand that they are not willing to extend the bonds.



542 Thomas S. Nowell et al. vs.

I can see my way clear to raise of this amount

$20,000, so that there would be $27,948.33 moi^o

raise, and the stock to be distributed pro rata be-

tween my friends that take the $20,000 and those

that may take the balance. I regard it as of vital

importance that this be accomplished and I am satis-

fied that it can be. I will herewith submit to you

my plan that I have talked over with you to day,

which is as follows : viz.,

H. E.—2.

To increase the capital stock of the company to

two and one-half millions of dollars ; to increase the

bonded indebtedness of the company to $500,000,

it is now $200,000 ; to set aside $500,000 of this stock

to be used as far as it may be found necessary, for

the purpose of retiring the present $200,000 bonds

and for the purpose of selling the $300,000 at par

and the balance of the increased capital to be paid

over to me or anyone that I may direct, for the turn-

ing over to the company what are known as the John-

son mines, which are known to be of great value, and

beyond that twelve other claims which are all right

in connection and should be worked with the Ber-

ner's Bay present properties. I consider these

properties that I should turn over to the company

of certainly as great a value, if not more so, than the

present holdings of the company; in fact I believe

that the Johnson properties have more real value in
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the deposit than all of the present holdings of the

Berner's Baj^ Co., and then aside from that I hold

claims that the surface indications are very much

richer than the Comet waf- at the same stage of

development.

I am willing to accept this stock on the basis that

as a consideration for the pa^Tiient of all these prop-

erties, and that it shall not participate in the divi-

dends of the comiDany until the original stock has

realized 100% in dividends, that is the full capitaliza-

tion, of which one million dollars shall be paid in

dividends before the increased stock that I receive

in payment for these properties participate

H. E.—3.

in dividends. All other rights and privileges of the

stock I would enjoy excepting the right of receiving

dividends on it until the old stock has received the

100% as herein specified.

To Recapitulate.

Increase the caj)ital stock of the Berner's Bay

Mining & Milling Co. from $1,000,000 to $2,500,000.

Set aside $500,000 of the increased capital stock to ])e

used as far as necessary in retiring the $200,000

bonds and floating the balance of the $500,000 as a

new purchase for fresh money. Should any of this

$500,000 stock be saved the same to be for the benefit

of the treasurer. Purchase of T. S. Nowell the ad-

joining claims which he has control of, to be deeded
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to the company and $1,000,000 of cajDital stock to be

issued to liini in payment, the said stock not to

participate in stock dividends imtil the original

stock has received 100%.

Boston, Mass., Jime 3, 1896.

46 bonds of the Berner's Bay M. & M.

Co $46,000.

7 months accrued interest to June 15th. 1,878.33

292 shares capital stock, par value 29.200.

$77,078.33

This can be had for the sum of $47,948.33, pro-

vided payment is made on or before June 15th, 1896.

T. S. Nowell will agree to raise and take $20,000

of the above sum or 20 bonds and accrued interest,

$20,816.80.

[Endorsed] : No. 1436. U. S. Circuit Court of

Appeals for the Xinth Circuit. Plaintiff's Exhibit

*'A." Eeceived Feb. 25, 1907. F. D. Monckton,

Clerk.

Plaintiffs' Exhibit "B."

S. H. F.

Office Berner's Bay Mining and ^lilling Company,

Portland, Maine, June 12, 1896.

To the Stocldiolders of the Berner's Bay Mining &

Milling Company:

A special meeting of the stockholders of said Cor-

poration is hereby called to be held at its of&ce, No.
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30 Exchange Street, Portland, Maine, on Wednes-

day, June 24, 1896, at twelve o'clock, noon, for the

following purposes, viz :

—

I.

To hear and approve the records of the doings of

the stockholders, Directors and officers.

II.

To see of the stockholders will vote to increase the

capital stock of the Corporation to $2,500,000, and

make a portion of the increased stock a deferred

stock and fix all the terms and conditions of the same

and certificates thereof, and to determine the pur-

poses for which said increased stock shall be issued

and used.

III.

To see if the stocldiolders will vote to purchase

certain mines, mining claims and properties in

Alaska known as ''Northern Light No. 1," ''John-

son," "Portsmouth," "Seward Extension," "Col-

umbia East Extension," "Bear Extension," "Sav-

age Extension," "Lucky Boy," "Columbia West

Extension," "Selkirk," "Rustler," "Alaska Maid,"

"Ackropolis," "Northern Star," "Northern Light

No. 2" and any other desirable properties, and pro-

vide for any proper machinery, buildings and equip-
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ment for working and operating such mines and

properties and ores and products therefrom, and to

fix the terms of pajTuent, b}^ an issue of said increased

stock or otherwise.

IV.

To see what action the stockholders will take con-

cerning the first mortgage bonds now outstanding

and the payment thereof.

V.

To see if the stocldiolders will authorize a new is-

sue of $500,000 of corj^orate bonds to be used for re-

tiring the $200,000 of mortgage bonds now outstand-

ing, the liquidation of the floating indebtedness and

development and prosecution of the business of the

corporation as required ; said new issue to be secured

by a trust mortgage of all the mines, mining claims

and properties, including those mentioned in Art.

Ill, bills, mill sites, water rights, real estate, ma-

chinery, and equipment of this Corporation in Ala-

ska, and to fix all the terms and conditions of said

bonds and mortgage.

VI.

To do any other business which may come before

said meeting concerning the matters above named,
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or otherwise, and take and authorize all proper ac-

tion regarding the same.

THOMAS S. NOWELL,
President.

WALLACE HACKETT,
HENRY ENDICOTT,

A. C. HOWARD,
A. HOBART,
THOMAS S. NOWELL,

Directors.

[Endorsed] : No. 1436. U. S. Circuit Court of

Appeals for the Ninth Circuit. Plaintiff's Exhibit

''B." Received Feb. 25, 1907. F. D. Monckton,

Clerk.

Plaintiffs' Exhibit "D."

S. H. F.

To the Berner's Bay Mining & Milling Company,

30 Exchange St. Portland, Me.

Gentlemen: I hereby offer on behalf of myself

and Willis E. Nowell to sell and convey, or cause to

be conveyed to your said corporation the mines last

twelve mining claims and properties named in Art.

Ill of the call for the special meeting of stockholders

of June 24, 1896, for the fifteen thousand shares of

new stock of said corporation of the par value of one

hundred dollars each (if the same shall be authorized

by /3aid meeting) as full paid stock, and that said

Willis E. Nowell will enter into an agreement with
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said corporation and place in trust 10,000 shares of

said increased stock as security for its performance,

the right to vote such stock being retained by him,

that such ten thousand shares of increased stock shall

not be entitled to nor receive any dividends from any

net earnings of the company until such time as the

j)resent original one million dollars of capital stock

shall have received one million dollars in such divi-

dends, being the amount of such stock at its par

value, it being also agreed that until the time last

mentioned dividends shall he paid on the other

$500,000 of said increased stock so far as the same

shall be meanwhile outstanding and not held as treas-

ury stock, as and whenever di^ddends shall be paid

on said one million dollars of original stock.

Dated at Boston June 22, 1895.

Very Resply

THOMAS S. NOVELL.

[Endorsed] : No. 1436. IT. S. Circuit Court of

Appeals for the Ninth Circuit. Plaintiff's Exhibit

''B/' Received Feb. 25, 1907. F. D. Monckton,

Clerk.

[Endorsed] : 519-A. Original Exhibits "A,''

No. 1436. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff's Exhibit ''A,'' ''B," "D."

Received February 25, 1907. F. D. Monckton,

Clerk.
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Clerk's Certificate to Plaintiffs' Original Exhibits

'*F," et seq.

United States of America,

District of Alaska,

Division Xo. 1,—ss.

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division No. 1, do hereby cer-

tify that the record book to which this certificate is

attached is the original record book deposited with

me by the Official Stenographer of this Court and

Custodian of Exhibits, the same containing original

Plaintiffs' Exhibits F, G, H, I, and J, and Defend-

ants' Exhibits No. 1 and No. 2, in cause No. 519-A.,

wherein J. C. McBride as Receiver, etc., is Plaintiff

and Thomas S. Nowell, et al. are Defendants; said

original exhibits being transmitted by me with the

transcript of record in the said cause No. 519-A.,

J. C. McBride as Receiver, etc., vs. Thomas S. Nowell,

et al., and in accordance with an order of this Court

duly made and entered of record on the 11th day of

January, 1907, and which said order is made a part

of the transcript of record herein.
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In witness whereof I have hereunto set my hand

and affixed the seal of this Court at Juneau, Alaska,

this 12th day of February, 1907.

[Seal] C. C. PAGE,

Clerk.

Records of the

Berner's Bay Mining and Milling Company

of

Portland, Maine.

Articles of Agreement for the Foimation

of the

Berner's Bay Mining and Milling Company.

We, the undersigned, in behalf of ourselves, our

associates, successors and assigns, do hereby agree

to associate together by these written articles of

agreement for the purpose of forming a corporation

under and in accordance with the provisions of chap-

ter 48, sections 16, 17, 18, 19 and 20 of the Revised

Statutes of the State of Maine and acts additional

thereto and amendatory thereof under the name of

Berner's Bay Mining and Milling Company

for the purpose of sawing, cutting, planing and

otherwise manufacturing, acquiring, buying, selling,

dealing in or with and disposing of lumber, joists,

plank boards, and dimension stuff and of acquiring,

erecting and operating all mills and machinery neces-

sary or proper thereof.
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Also the purpose of acquiring, buying, holding,

leasing, selling, dealing in or with and disposing of

and of working, operating and utilizing by any and

all proper methods and machinery, quartz or placer

mines of gold, silver or other metals and of acquir-

ing, holding and disposing of or dealing in or with

all such mills, machinery, implements, patents or

processes, trees cut or standing, timber lands, water

rights and privileges and other real and personal

property as may be necessary or desirable for any of

the above purposes.

Said corporation shall be located and have an office

in Portland in the county of Cumberland and State

of Maine, but may do business elsewhere, either with-

in or without said state.

The first meeting of corporators shall be held at

the office of W. M. Payson, No. 30 Exchange Street,

in said Portland, on Thursday, the twentieth day of

October, 1892, at one o'clock in the afternoon.

Any subscriber hereto may be represented at such

meeting by an attorney duly authorized in writing

and any one or more of such subscribers, in person

or by attorney may adjourn such meeting not ex-

ceeding thirty days, giving notice to the other sub-

scribers.
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In witness whereof we have hereunto set our hands

this sixth cla,y of October in the year of our Lord,

1892.

(s'd) THOMAS S! NOWELL.
(s'd) ARTHUR L. NOWELL.
(s'd) GEORGE M. NOWELL.

The above is a true copy of the original Articles of

Agreement.

Attest

:

WM. M. PAYSON,

Clerk.

Copy of Notice of First Meeting.

Portland, October 6, 1892.

To Thomas S. Nowell, George M. Nowell and Arthur

L. Nowell

Sirs

—

The undersigned, one of the signers of the articles

of agreement for the formation of a corporation

under the name of Berner's Bay Mining and Milling

Company, dated October 6, A. D. 1892, hereby gives

notice in writing that the first meeting of the signers

of said Articles of Agreement will be held at the

office of W. M. Payson, No. 30 Exchange Street in

Portland in the County of Cumberland and State

of Maine on Thursday the twentieth day of October

A. D. 1892 at one o 'clock in the afternoon for the fol-

lowing purposes viz:

—

First—To choose a chairman to preside at such

meeting.
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Second—To choose a clerk for such meeting.

Third—To organize the signers of said Articles of

Agreement into a corporation.

Fourth—To adopt a corporate name.

Fifth—To define the purposes of the corporation.

Sixth—To fix the amount of the capital stock of

the corporation and divide the same into shares.

Seventh—To adopt a Code of By-Laws.

Eighth—To elect a President, not less than three

directors, a clerk. Treasurer and other necessary offi-

cers.

Ninth—To cause the proper certificate to be pre-

pared, signed and recorded according to Law.

Tenth—To do any other business which may come

before said meeting for perfecting the organization

of said corporation and transacting its business.

(s'd) ARTHUR L. NOWELL.

Portland, Oct. 20, 1892.

We, the undersigned, being all of the signers of the

original articles of agreement for the formation of

the Berner's Bay Mining and Milling Company, do

hereby severally acknowledge that a written notice

of which the above is a true copy was duly served on

each of us by Arthur L. Nowell, one of such signers,

fourteen days before said meeting.

THOMAS S. NOWELL.
ARTHUR L. NOWELL.
GEORGE M. NOWELL.

Certificate of Service of Notice.

Portland, October 20, 1892.

I, Arthur L. Nowell, one of the signers of the
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original Articles of Agreement for the formation of

the Berner's Bay Mining and Milling Company, do

hereby certify that I called the first meeting of the

signers aforesaid by giving written notice, a true

copy whereof is written on pages 4 and 5 of these

records to each of said signers at least fourteen days

before the time of the meeting named therein.

AETHUR L. NOWELL.

State of Maine,

Cumberland—ss. October 20, 1892.

Personally appeared Arthur L. Nowell and made

oath that the above certificate by him signed is true.

Before me

WM. M. PAYSON,
Justice of the Peace.

First Meeting of Corporators.

Office of W. M. Payson.

Portland, Maine.

A meeting of the subscribers to the Articles of

Agreement for the formation of the Berner's Bay

Mining and Milling Company, a true copy of which

appears on pages 1, 2 and 3 of these records, was held

pursuant to the call and notice recorded on pages 4

and 5 hereof at this office, this twentieth day of Oc-

tober, 1892, at one o'clock in the afternoon.
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The following persons being all of the subscribers,

in person or by attorney, duly authorized were

Present *

THOMAS S. NOWELL.
ARTHUR L. NOWELL.
GEORGE M. NOWELL.

Arthur L. Nowell then called the meeting to order

and was duly chosen chairman thereof.

William M. Payson was then duly elected clerk of

the meeting and was duly sworn according to the

jurat on the following page.

State of Maine.
Cmnberland—ss. October 20, 1892.

Personally appeared A¥illiam M. Payson and made

oath that he would faithfully perform the duties of

clerk of the first meeting of the corporators of the

Berner's Bay Mining and Milling Company

Before me
JOSEPH B. REED.

Justice of the Peace.

Organization of Berner 's Bay M. & M. Co.

The Articles of Agreement and Association as here-

inbefore recorded together with the call and notice

and acknowledgment of service thereof found on

pages 4 and 5 hereof were then made and it was

thereupon

Voted

That the corporators, signers of the Articles of

Agreement and Association aforesaid organize into

a "corporation under the name of
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Berner's Bay Mining and Milling Company.

Voted

That the purposes of the corporation shall be saw-

ing, cutting, planing, and otherwise manufacturing,

acquiring, buying, selling, dealing in or with and dis-

posing of lumber joists, plank, boards and dimension

stuff and of acquiring, erecting and operating all

mills and machinery necessary or proper therefor.

Also the purpose of acquiring, buying, holding,

selling, leasing, dealing in or with and disposing of,

and of working, operating and utilizing by any and

all proper methods and machinery quartz or placer

mines of gold, silver or other metals and of acquir-

ing, holding and disposing of or dealing in or with

all such mills, machinery, implements, patents or

processes, trees cut or standing, timber land, water

rights and privileges and other real and personal

proiDerty as may be necessary or desirable for any

of the above purposes.

Voted

That the amount of capital stock of this corpora-

tion be fixed at one million dollars and that the same

be divided into ten thousand shares of the par value

of one hundred dollars each.

The following Code of By-Laws was then pre-

sented and after each section thereof had been con-

sidered and adopted separately it was
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Voted

To adopt the following Code of By-Laws for the

direction of the business affairs of the corporation.

By-Laws

of the

Bemer's Bay Mining and Milling Company.

Section 1.

This corporation shall be named

Berner's Bay Mining and Milling Company,

and shall have a conmion seal bearing the name of

the corporation and year of organization to be kept

in the possession of the Treasurer or Assistant Treas-

urer and affixed either b}^ them or by the President,

or in their absence by a majority of the Directors

to the certificates of stock and such other instruments

as require a seal.

Section II.

The interests of the shareholders shall be mani-

fested by certificates of stock issued to those entitled

thereto, signed by the President and Treasurer or

Assistant Treasurer, bearing the Corporate seal and

transferable as between the parties by indorsement

and delivery and as to all other persons upon the

books of the corporation upon surrender of the old

certificate.

All shares the par value of which has once been

paid in, in full, shall thereafter be unassessable ex-

cept by a unanimous vote of all stockholders.
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Section III.

The officers of this corporation shall consist of a

President, Treasurer, Assistant Treasurer, Clerk,

Assistant Clerk and a Board of not less than three

nor more than seven Directors and shall all be chosen

by ballot at the annual meeting of the corporation

or other meeting duly held for such purpose, except

the President, who, except at the first meeting to

organize, shall be chosen by the directors imme-

diately'' after their own election from among their

number. Said officers shall hold their offices for one

year from the annual meeting and until others are

chosen and qualified in their stead, except in case

of death, resignation, incapacity or removal, but any

officers or directors may be removed and any vacan-

cies filled by the stockholders at a meeting duly held.

In case of their failure to act all vacancies in the

Board of Directors or other officers of the corpora-

tion may be filled by the remaining Directors until

the next annual meeting of the stockholders.

Section lY.

The President shall preside at all meetings at

which he is present of stockholders and directors and

perform such other duties as may be assigned him

by them.

He shall sign as President all certificates of stock

and in the corporate name all such other contracts
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and instruments in writing as authorized hj the

Board of Directors.

Section Y.

The Treasurer shall be the general financial agent

and have charge of all the money, notes, cheques,

drafts and other papers and books of the corporation

except those kept by the Clerk. So far as reasonably

convenient he shall keep the money in a bank of de-

posit and disburse the same by means of cheques

under the general direction of the directors.

He shall sign in the corporate name all promissory

notes and other papers as authorized by the directors

and indorse for collection all negotiable paper re-

ceived by the compam^.

He shall keep or cause to be kept true and accurate

accounts of all financial transactions of the corpora-

tion and render a statement thereof to the stock-

holders at the annual meeting and to the directors

whenever required by them.

He shall have charge of the stock-ledger, transfer

and stock certificate books and sign the certificates

of stock and cause all proper issues, transfers and

cancellations thereof to be made and a record thereof

transmitted to the clerk.

Whenever required by the directors he shall give

bond with sureties approved by a majority thereof,

for the faithful discharge of the duties of his otfice,

the safekeeping without negligence of the corporate
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property which may come into his possession or

under his control and the pa^anent and delivery of

any balance thereof not properly expended to the

corporation or his successor in office. In the ab-

sence of the Treasurer the Assistant Treasurer shall

sign the certificates of stock and perfoim all other

duties of the office.

Section VI.

The Clerk shall make the records and keep an office

of the corporation in the city of Portland together

with the record of the stockholders as furnished him

by the Treasurer.

Tlie Assistant Clerk shall make the records and

perform the other duties of the Clerk in his absence.

Either may issue notices of meetings of stock-

holders as authorized.

In the absence of both a temporary clerk may be

chosen.

Section YII.

The Directors shall manage and control the busi-

ness of the corporation and appoint aU necessary

agents therefor. They may appoint a general man-

ager in their discretion and fix his duties. They may

fix the salaries of aU agents and officers. They shall

have power to purchase, lease, acquire, sell and dis-

pose of real and personal property, letters patent

and rights and interests of aU kinds which may be

necessary, contributor}^ or incidental to the business
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and purposes of the corporation as they shall deem

for its benefit and to make and execute or cause to be

made and executed all necessary instruments there-

for and for transacting the business of the corpora-

tion. A majority shall constitute a quorum for

business. They shall hold meetings as the interests

of the corjDoration require and cause proper records

to be made thereof. Meetings may be called by the

President or by any Director by giving twenty-four

hours' notice thereof or may be held by consent

when all are present.

Section VIII.

The annual meeting of the corporation shall be

held at its office in Portland, Maine, on the third

Monday of September in each year at one o'clock in

the afternoon, unless a different time and place are

ordered by the directors and seven days' notice given

all members.

Special meetings of the stockholders may be held

by consent when all are present in person and by

proxy. Such meetings may also be called by the

President, by any two directors or by any number

of stockholders who shall hold at least one-third of

the whole capital stock then outstanding, in writing,

stating the time, place and general purposes of the

meeting, which call shall be delivered to the Clerk or

the Assistant Clerk and placed upon the records and

a copy thereof attested by the Clerk or Assistant
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Clerk be sent eacli member whose place of business

or residence is known, at least seven days before such

meeting.

Stocldiolders shall be entitled to as many votes as

they shall hold shares of stock or represent by proxy

or power of attorney.

A majority of the whole capital stock then out-

standing shall constitute a quorum for the transac-

tion of business.

Section IX.

These By-Laws ma}" be altered or amended at any

annual meeting or meeting held by consent or other

meeting when the nature of the proposed alteration

or amendment has been stated in the call therefor.

Voted—

To open a stock subscription at page 23 of these

records to enable corporators and others to subscribe

for shares of the capital stock.

Thereupon a subscription was opened and all the

corporators subscribed for one share each.

Voted—

To proceed to the election of officers by ballot ac-

cording to Law.

Thereupon a ballot was had with the result that

all the votes were cast for the following persons for

the following officers respectively and the}^ were de-

clared unanimously elected, viz:
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President Thomas S, Nowell.

Treasurer Albert C. Howard,

Assistant Treasurer Arthur L. NowelL

Clerk Wm. M. Payson.

Assistant Clerk Arthur L. Nowell.

Thomas S. Nowell.

Directors: Albert C. Howard.

George M. Nowell.

Voted—

To authorize and instruct the President, Treas-

urer and majority of the Directors to prepare and

cause to be approved and recorded the proper cer-

tificate of organization according to law.

There being no further business before the meet-

ing it was

Voted—

To adjourn.

A true record of the doings of the Berner's Bay

Mining and Milling Company and of the corporators

thereof.

Attest: WM. W. PAYSON,

Clerk of the first meeting and corporation.

State of Maine.

Cumberland—ss. October 20, 1892.

Personally appeared William M. Payson and

made oath that he would faithfully perform the
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duties of clerk of tlie Beriier's Bay Mining and Mill-

ing Company.

Before me,
JOSEPH B. REED,

Justice of the Peace.

State of Maine.

Cumberland—ss. October 20, 1892,

Personally appeared Artliur L. Nowell and made

oath that he would faithfully perform the duties of

Assistant Clerk of the Berner's Bay Mining and

Milling Company.

Before me,
WM. M. PAYSON,

Justice of the Peace.

Portland, Nov. 3, 1892.

I have filed this day in the Cumberland Eegistry

of Deeds a certificate giving the full name and resi-

dence of the Clerk of this corporation and the loca-

tion of its Clerk's office.

Attest: WM. M. PAYSON,
Clerk.

Copy of Certificate of Organization of Berner's Bay M. &

M. Co.

State of Maine.

Certificate of organization of a corporation under

the general law.

The undersigned, officers of a corporation or-

ganized at Portland, Maine, at a meeting of the

signers of the Articles of Agreement therefor, duly
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called and lield at the office of "W. M. Payson, Xo.

30 Exchange St., in the city of Portland, on Thurs-

day the twentieth day of October, A. D. 1892, hereby

certify as follows:

The name of said corj^oration is Berner's Bay

Mining and Milling Company. The purposes of

said corporation are sawing, cutting, planing and

otherwise manufacturing, acquiring, buying, selling,

dealing in or with and disposing of Imnber, joists,

plank, boards, and dimension stuff and of acquiring,

erecting, and operating all mills and machinery nec-

essary or proper therefor.

Also the purpose of acquiring, buying, holding,

leasing, selling, dealing in or with and disposing of

and of working, operating and utilizing by any and

all proper methods and machinery, quartz or placer

mines of gold, silver or other metals and of acquir-

ing, holding and disposing of or dealing in or with

all such mills, machinery, implements patents or

processes, trees cut or standing, timber lands, water

rights and privileges and other real and ]3ersonal

property as may be necessary or desirable for any

of the above purposes.

The amount of capital stock is one million dollars.

The amount of capital stock already paid in is

three hundred dollars.



Residence No. of Shares,

Boston, Mass. 1

Brookline,
"

1

^^ewton, " 1

Brookline, " 1

9996
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The names and residences of the owners of said

shares are as follows:

Names

Thomas S. Nowell,

Arthnr L. Nowell,

George M. Nowell,

Albert C. Howard,

Stock in Treasury,

10000

Said corporation is located at Portland in the

county of Cmnberland.

The niunber of directors is three and their names

are Thomas S. Nowell, Albert C. Howard and George

M. Nowell. The undersigned Thomas S. Nowell is

president, the undersigned Albert C. Howard is

treasurer and the undersigned Thomas S. Nowell,

Albert C. Howard and George M. Nowell are a ma-

jority of the directors of said coi'poration.

Witness our hands this twenty-second day of

October, A. D. 1892.

(Sd.) THOMAS S. NOWELL,
President.

(Sd.) ALBEET C. HOWARD,
Treasurer.

(Sd.) THOMAS S. NOWELL,
(Sd.) ALBERT C. HOWARD,
(Sd.) GEORGE M. NOWELL,

Directors.
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Subscription for Stock.

Portland, Me., October, 20, 1892.

We, the undersigned, in consideration of the

mutual agreements herein contained, do hereby agree

with each other and with Berner's Bay Mining and

Milling Company to take and pay for the number of

shares of the capital stock of said corporation set

against our respective names, viz:

Names. No. of Shares.

Thomas S. Nowell, 1 (one)

Albert C. Howard, 1 (one)

Arthur L. Nowell, 1 (one)

George M. Nowell, by Arthur L. No-

well, Atty. 1 (one)

Commonwealth of Massachusetts.

Suffolk,—ss.

October 22 A. D. 1892.

There personally appeared Albert C. Howard,

Thomas S. Nowell and George M. Nowell and sever-

ally made oath to the foregoing certificate that the

same is true.

Before me,

(Sd.) MICHAEL B. COOGAN, [L. S.]

Notary Public.

State of Maine.

Attorney General's Office Oct. 24 A. D. 1892.

I hereby certify that I have examined the fore-

going certificate and the same is properly drawn and
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signed and is conformable to the constitution and

laws of tlie State.

(Sd.) CHAI^LES E. LITTLEFIELD,

Attorney General.

Cumberland,—ss. Registry of Deeds.

Eeceived October 27, 1892 at 8 h. 30m. A. M.

Recorded in Vol. 11, Page 256.

Attest: (Sd.) JAMES M. THOMPSON,
Register.

State of Maine.

Office of Secretary of State.

Augusta, Oct. 28, 1892.

A cop3^ of the record of the within certificate of or-

ganization, duly certified by the Register of Deeds

of Cumberland Comity, has this daj^ been received

and filed in this office.

Recorded in Vol. 18, page 465 of Records of Cor-

porations.

Attest: S. J. CHADBOURNE, (Sd.)

Deputy Secretary of State.

The above is a true copy of the original certificate

of organization with the approval and attestations

thereon.

Attest : WM. M. PAYSON,
Clerk.

Special Meeting of Stockholders of Bemer's Bay M. & M. Co.

for Purchase of Certain Mines, etc.

Office of Berner's Bay M. & M. Co., Portland, Maine.

Pursuant to and under the authority of sec-

tion 5 of chapter 40 of the Revised Statutes and sec-
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tion VIII of the By-laws of this corporation, a

special meeting of the stockholders was held at this

office this fourteenth day of November, 1892, at five

o'clock in the afternoon for the purposes hereinafter

recorded.

All stockholders of this corporation are present in

person and by attorneys duly authorized in writing

by sufficient powers of attorney filed with the clerk

before the meeting, as appears by the following cer-

tificate by them signed to wit:

We, the undersigned, do hereby severally certify

and acknowledge that we are all of the present stock-

holders of this corporation and being all present in

person and by attorney duly authorized, do hereby

each and all consent in writing on these records that

this meeting be held at this time and place and for

the purpose of passing in legal form the following

votes as herein recorded

:

THOMAS L. NOWELL,
GEORGE M. NOWELL,

By THOMAS L. NOWELL, his Attorney.

ALBERT C. HOWARD,
By W. M. PAYSON, his Attorney,

ARTHUR L. NOWELL,
By W. M. PAYSON, his Attorney.

The meeting was then called to order by the Pres-

ident, Thomas S. Nowell, and it was thereupon duly

voted as follows, to wit:
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Voted—

Tliat tills corporation purchase from Willis E.

Nowell of Newton, Mass., the following mines, min-

ing claims, mill sites and water rights the full title

to which the said Nowell now has, to wit : What are

known as the '

' Hartford Lode '

' claim,
'

' Seward No.

1 Mill Site," "Bear No. 2 Mill Site, Banner Lode

Claun, "Poor Richard Lode Claim," Thomas Lode

Claim, "Cmnberland Lode Claim," "Northwest Lode

Claim," "Esmerelda Lode Claim," "Snow Flake

Lode Claim," "Eclipse Lode Claim," Excelsior Lode

Claim," "Comet Lode Claim," "Comet Extension

Lode Claim," "Last Chance Lode Claim," & Comet

Mill Site, all the water right from the waters of

Seward creek described in the notice of location on

record in the office of the Recorder at Juneau, Al-

aska, in Book "L," page 25, a certain water right

from the creek near the Ophir Lode on the southwest

slope of Mount Sherman and described in the notice

of Location recorded in the office of said Recorder in

Book "L" page 25.

Also to purchase from said Nowell certain part in-

terests which he now holds in certain other mining

properties, viz

:

An undivided two-thirds interest in what is known

as the "Northern Belle."

An undivided five-sixths interest in what is known

as the "OiDhir Lode."



John C. McBride et al. 571

An undivided two-tliirds interest in what is known

as the "Seward Lode Claim."

An undivided two-thirds interest in what is known

as the '

' Seward No. 2 Lode. '

'

An undivided two-tliirds interest in what is known

as the "Ehnira Lode Claim."

An undivided two-thirds interest in what is known

as the "Kensington Lode Claim."

An undivided two-thirds interest in what is known

as the "Bear Lode Claim."

An undivided two-thirds interest in what is known

as the "Eureka Lode Claim."

An undivided two-thirds interest in what is known

as the "Savage Lode Claim" and an undivided two-

thirds interest in what is known as the "Yellow

Jacket Lode Claim."

Also to purchase from said Nowell all the right

which he now has to acquire, on payment of five

thousand dollars in December next, the title to all

the remaining interests now held b}" other persons

in common and undivided, in the ten claims and min-

ing properties last-above named,—said five thousand

dollars to be paid 1)}" this company,—all the mining

claims, mill sites and water rights above named in

this vote are situated near Berner Bay in the District

of Alaska and the price to be paid said Nowell for

his title thereto and interests therein is nine hun-

dred and ninety-nine thousand six hundred dollars
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($999,600), in the capital stock of this corporation

at the par valne thereof and the president and treas-

urer are hereby authorized and instructed to issue

such stock to said Nowell upon the delivery by him

to this company of proper deeds and conveyances of

all his rights in and to said properties as aforesaid.

Voted—

That for the purpose of providing means to ac-

quire certain undivided interests in certain mining

properties situated near Berner Bay in the District

of Alaska, to wit

:

A one-third interest in what is known as the

"Northern Belle" claim.

A one-sixth interest in what is known as the

"Oj)hir Lode'' claim.

A one-third interest in what is known as the

"Seward Lode Claim."

A one-third interest in what is known as the

"Seward No. 2 Lode Claim."

A one-third interest in what is known as the "El-

mira Lode Claim."

A one-third interest in what is known as the '

' Ken-

sington Lode Claim."

A one-third interest in what is knoT^ai as the

"Bear Lode Claim."

A one-third interest in what is known as the

"Eureka Lode Claim."

A one-third interest in what is known as the

"Savage Lode Claim" and
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A one-third interest in what is known as the ''Yel-

low Jacket Lode Claim" the deeds whereof are now

held in escrow and making all necessar}^ payments

therefor, and to establish a plant for milling ore

consisting of a twenty stamp mill and to provide

tramways and facilities for trans^Dorting ore on the

premises, together with necessary tools, implements,

machinery and equipment for working the

mines and operating said mill and tramways,

this corporation do issue its bonds to the amount of

two hundred thousand dollars in denominations of

one thousand dollars each, all dated November 15,

1892, payable to bearer in gold coin of the United

States at the International Trust Company in Bos-

ton, Mass., as follows, viz:—fifty thousand dollars

of said bonds on November 15, 1895, and a like

amount annually on each succeeding fifteenth day

of November luitil the whole issue is paid, the bonds

to be paid to be chosen by this company in each said

year, said bonds to bear interest until paid at the

rate of seven per cent per annum as evidenced by

coupons thereto annexed payable annually and to

provide that upon a default for six months in the

pa;sTnent of either principal or interest of any of the

same that then the whole principal may be declared

due and payable, that said bonds be signed hy the

President in tlie corporate name, attested Ijy the

Treasurer, sealed with the corporate seal and prop-
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erly certified by the International Trust Company,

Trustee, or its successor in the Trust, and not to be

valid until so certified, that the form of bonds and

coupons with the proper numbers of bonds and num-

bers and dates of payment of said coupons to be

inserted be as follows, viz:

—

United States of America.

Berner's Bay Mining and Milling Company.

[$1000] seven per cent [No. ]

First Mortgage Gold Bond.

Princij^al and interest payable in gold coin of the

United States.

Interest payable annually November fifteenth.

For value received the Berner's Bay Mining and

Milling Company, a corporation, duly established

under the laws of the State of Maine, hereby ac-

knowledges itself indebted in the sum of

One Thousand Dollars,

to the bearer which sum it promises to pay as here-

inafter to bearer at the International Trust Com-

pany in the City of Boston, State of Massachusetts,

in gold coin of the United States, with interest there-

on until this bond is paid at the rate of seven per

centum per annum payable in like gold coin at said

International Trust Company on the fifteenth day of

November in each year on presentation and sur-

render of the coupons hereto annexed as they re-

spectively become due.
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This is one of a possible issue of two hundred

l)ouds all of the same tenor and effect, numbered

consecutively from one to two hundred, both inclu-

sive, each for one thousand dollar'^, amounting in the

aggregate to two hundred thousand dollars. The

pa^^nent of all said tv:o hundred bonds as issued to-

gether with the interest thereon is alike secured by

the mortgage of even date herewith made by the said

Berner's Bay Mining and Milling Company upon

its mines, mining property and otlier property as de-

scribed in said mortgage unto the said International

Trust Comjiany and its successors as Trustee.

The principal of the bonds of this issue may, as

provided in said mortgage, be declared due in case

of default for six months in any pa^Tiient of prin-

cipal or interest herein provided. Said Berner's

Bay Mining and ^lilling Company agrees to pay the

principal of the debt secured by said mortgage as

follows, to wit:—fifty thousand dollars on the fif-

teenth day of November of each year from 1895 to

1898, both inclusive, and all parties hereto agree

that said Berner's Bay Mining and Milling Company

shall select by lot the bonds to be so paid each year

as provided in said mortgage upon which pa;\^nent

said bonds and the unmatured coupons thereto an-

nexed shall be surrendered and canceled.

This bond is not valid unless the certificate in-

dorsed hereon shall have been signed by said Trustee

or its successor in such Trust.
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In Witness Whereof tlie Berner's Bay Mining and

Milling Company has caused these presents to be

signed by its President and attested by its Treasurer

and sealed with its corporate seal and has hereto at-

tached interest coupons with the name of its Treas-

urer engraved thereon and has caused these presents

to be dated the fifteenth day of November in the year

one thousand eight hundred and ninety-two.

BERNER'S BAY MINING AND MILL-

ING COMPANY,

By President.

Attest

:

, Treasurer.

[$70] [No. ]

Berner's Bay Mining and Milling Company

will pay to bearer at the International Trust Com-

pany, in Boston Mass., seventy dollars in gold coin of

the United States on the fifteenth day of November,

189 , unless the bond to which this coupon is an-

nexed shall have been called for payment one or

more 3^ears previously, being one year's interest at

seven per cent on first mortgage bond for one

thousand dollars.

Treasurer.

Voted

That to secure the payment of said bonds and cou-

pons, this compan}^ do make, execute and deliver

unto the International Trust Company of Boston,
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Mass., Trustee, a mortgage deed conveying unto

said Trustee, all the mining claims, properties, mill

sites, water rights and privileges, and other real es-

tate and appurtenances thereto and personal prop-

erty now owned or which may be hereafter acquired

by this Company including all the rights, claims and

properties above-named to be purchased from Willis

E. Nowell as this day already voted and from any

other source whatsoever and all tools, implements

and machinery, equipment, mills, tramways and

other property thereon or therewith connected ; that

such mortgage pro"\ides for the pajTnent of said

bonds and coupons at the times and according to the

conditions thereof; that until six months continued

default in such l^a;^^nent or part thereof, this com-

pany shall be entitled to the exclusive possession of

such mortgaged property with the right to work

and operate the same, sell the product and receive

and use for its corporate purposes the income there-

of, that upon such continued default the Trustee

may, and at the request of a majority in amount

of the mortgage bondholders and its expenses being

secured, shall, take i:>ossession of such mortgaged

property and manage and operate the same and sell

and dispose of the product therefrom, and from the

proceeds as far as sufficient i^ay all expenses of such

proceedings and all bonds and coupons then due and

unpaid, or ux)on such continued default such Trustee
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may at its option and upon request as aforesaid

and its expenses being secured shall foreclose such

mortgage by public sale or apply to any court of com-

petent jurisdiction for a receiver and sale under

order of court or by any other methods applicable

to said property or any of it, or by any or all said

methods concurrently, and appl}^ the proceeds from

such sale or other proceeding to the cost and expenses

arising under the Trust and the remainder to the

payment of said bonds and coupons then due and

unpaid and render the surplus, if any, to this com-

pany ; that the Trustee may purchase the mortgaged

property at any foreclosure sale thereof for the bene-

fit of the bondholders and afterwards form a new

corporation to acquire such property and issue stock,

or stock and bonds thereof, to such bondholders, pro

rata to their several holdings, that all said bond-,

holders shall be equally secured by such mortgage ac-

cording to the amount of bonds held by each, and

each bondholder shall have the right to participate

in an}^ purchase by the Trustee or an}^ of the bond-

holders pro rata to the amount of bonds held by him

;

that the directors of this company shall have full

power and authority to fix the terms and contents

of such mortgage deed both in form and substance

subject only to these votes of stockholders.

Voted— ^ Mllffl

That said two hundred bonds issued and secured as

above voted, be sold, transferred and delivered to



John C. McBride et al. 579m
«5.>r^ Thomas S. Nowell of Boston, Mass., in consideration

of his agreement to make all payments necessary

to obtain the title to the mining properties above

named of which the deeds are now held in escrow and

to construct a twenty stamp mill and tramways neces-

sary for transporting ore on said premises and to

equip the same and furnish the necessary tools and

machinery to work and operate said mills, mines and

tramwa3^s.

Voted

That the President and Treasurer respectively

have full power and authority to make, execute and

deliver all papers and instruments necessary to

carry into effect the above votes.

Voted

To adjourn.

A true record.

Attest

:

WM. M. PAYSON,

KfiSi...: Clerk.

The annual return required by sect. 31, of chap. 46

of the Revised Statutes was duly filed in the office

of the Secretary of State, for the year 1892.

Attest: WM. M. PAYSON,

Clerk.
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Annual Meeting of Stockholders of Berner's Bay M. & M. Co.

Office Berner's Bay M. & M. Co.

Portland, Maine.

Pursuant to the By-Laws the annual meeting of

the stockholders of this corporation was this day,

held at this office, to wit, the 18th day of September,

1893, being the third Monday of such month, at one

o'clock P. M.

The following stockholders were present in person

or represented:

Thos. S. Nowell holding 1051 shares

A. C Howard holding 1 shares

—carried to page 41 1052 shares

Forward from page 40 1052 shares

W. E. Nowell holding 4730 shares

G. M. Nowell holding 101 shares

H. C. Nowell holding 200 shares

AY. Hackett holding 400 shares

G. Lamkin holding 100 shares

A. L. Nowell 101 shares

H. P. Nowell holding 100 shares

Total 6784 shares

being a majority of the whole capital stock.

The President not being present in person tlie Clerk

called the meeting to order and was duly chosen

chairman thereof, and the following business was

then transacted, viz :

—
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Voted—That all present have read or heard read

all previous records of this corporation and of the

corporators thereof, and the same are hereby ap-

proved, ratified and confirmed without further read-

ing.

Voted

To approve and confirm the acts and doings of the

officers and directors of this company in its behalf.

Voted

To waive the report of the Treasurer.

Voted—To elect officers by ballot.

Thereupon a ballot was had with the result that all

the votes were cast for the following persons for the

following offices respectively and they were de-

clared duly elected:

President Thomas S. Nowell.

Treasurer Albert C. Howard.

Assistant Clerk Arthur L. Nowell.

Thomas S. Nowell.

Directors: Albert C. Howard.

Arthur L. Nowell.

There being no further business before the meet-

ing the same was duly adjourned.

A true record.

Attest

:

WM. M. PAYSON,
Clerk.
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The Annual Return required by sec. 31 of cliap.

46 of the Revised Statutes, was duly made for the

year 1893.

Attest: WM. M. PAYSON,
Clerk.

Directors' Meeting.

Office T. S. NOAYELL.

Boston, Mass.

A Directors' Meeting was this 31st day of January,

1891, held at this office by consent, all Directors be-

ing present.

After the meeting had been called to order Mr. W.
M. Payson presented his resignation as Clerk of the

Corporation and the same was duly accepted to take

effect upon the election and qualification of his suc-

cessor.

Mr. Charles O. Barrows of Portland, Maine, was

then duly chosen Clerk of the CorjDoration and the

meeting adjourned.

A true record.

Attest: WM. M. PAYSON,
Clerk.

State of Maine.

Cumberland—ss.

Personally appeared Charles O. Barrows and

made oath that he would faithfully perfoim the

duties of Clerk of the Berner's Bay Mining and
Milling Company.

Before me

W. M. PAYSON,
Justice of the Peace.
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Portland, Feb. 16, 1894.

I have this day filed in the Cimiberland Registry

of Deeds a certificate giving the full name and resi-

dence of the Clerk of this Corporation and the loca-

tion of its Clerk's office.

Attest: ARTHUR L. NOWELL,
Assistant Clerk.

Notice for Special Meeting of Stockholders, 1894.

"Office Berner's Bay Mining & Milling Company,

30 Exchange Street,

Portland, Maine.

To the stockholders of the Berner's Bay Mining and

Milling Company

:

A special meeting of the stockholders of said cor-

poration is hereby called to be held at its said office

in said Portland on Tuesday, June 12, 1894, at one

o'clock in the afternoon, for the purpose of voting

to increase the number of the Board of Directors

from three to seven, and to give proper notice of

such increase, and elect four new Directors to fill

the Board as thus increased and take and authorize

all necessary proceedings therefor and do any other

business which may come before such meeting.

(Signed) THOMAS S. NOWELL,
President.

A true copy of the original.

Attest: A. L. NOWELL, (s'd)

Assistant Clerk."
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A cop3^ of tlie notice above recorded was hy me

sent to all stockholders seven days before the meet-

ing.

Attest: ARTHUR L. NOWELL,
Asst. Clerk.

Special Meeting of Stockholders, 1894 of Berner's Bay M. &

M. Co.

Office Berner's Bay Mining & Milling Co.,

30 Exchange Street, Portland, Me.

Pursuant to the call and notice recorded on the

last preceding page hereof, a special meeting of the

stockholders of this corporation was this 12th day of

June, 1894, at one o'clock in the afternoon, held at

this office.

The following stockholders were present in person

or by attornej^ duly authorized:

Harrison P. Nowell, holding. . . 100 shares

F. E. Taylor holding 10 shares

H. P. Lamkin holding 10 shares

J. W. Howard holding 25 shares

Wm. Endicott, Jr., holding. . . . 100 shares

B. F. Miller holding 25 shares

J. F. Plunnner, Jr., holding .... 5 shares

S. S. Spaque holding 100 shares

A. C. Howard holding 1 shares

J. P. Plummer holding 54 shares

M. B. Tappen holding 152 shares

C. D. Sabin holding 50 shares

F. G. Landen holding 50 shares

R. A. Stuart, Jr., holding 55 shares
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D. E. Snow holding 75 shares

W. H. Leamard holding 100 shares

Forward to page 47 902 shares

Forward from page 46 ... . 902 shares

Wm. H. Hamilton holding. ... 25 shares

F. L. Slade holding 25 shares

Geo. Taleott holding 5 shares

Augustus White 28 shares

H. M. Sanders holding 25 shares

Willis E. Nowell holding 2719 shares

Geo. M. Nowell holding 101 shares

Arthur L. Nowell holding 101 shares

Harrison P. Nowell holding. . . 100 shares

Thos. S. Nowell holding 2158 shares

Luc}^ M. Leamard holding 10 shares

Geo. G. Dewitt holding 25 shares

Chas. W. Dayton holding 125 shares

Henry Endicott holding 141 shares

T. McLaughlin holding 13 shares

M. Dean holding 13 shares

F. B. Allen holding 16 shares

R. B. Roosevelt holding 20 shares

Wallace Llackett holding 400 shares

Total, 6952 shares

being a majority of the whole stock of the corpora-

tion.



586 Thomas S. Xowell et ah vs.

The President not being present in person Mr.

Harrison P. Xowell called the meeting to order and

was duly chosen chairman thereof.

The call for the meeting was then read and after

due consideration of the matters therein named, it

was duly

Voted—

That the stockholders of this, the Berner's Bay

Mining & Milling Company have found the number

of its Directors inconvenient for the transaction of

its business and that therefore its Board of Directors

be and hereby is increased from three to seven.

Voted—

That the Clerk is hereby instructed to give proper

notice of the above change in the number of Di-

rectors to the Secretary of State according to law.

Voted—

To proceed to elect by ballot the four additional

directors above authorized.

Thereux3on a ballot was had for four Directors

with the result that all the votes were cast for the

following iNersons and they were declared duly

elected, viz:

—

AARON HOBART.
HENRY ENDICOTT.

JOHN P. PLmniER.
SAMUEL W. FAIRCHILD.
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There being no further business before the meet-

ing, it was voted.

To adjourn without day.

A true record.

Attest: CHARLES O. BARROWS,
Clerk.

Copy of Notice to Secretary of State

Sent June 13, 1894

"To Hon. Nicholas Fessenden, Secretary of State,

Augusta, Maine.
Sir-

Notice is hereby given that the stockholders of the

Berner's Bay Mining and Milling Company at a

meeting thereof duly called and held at the office of

the corporation in Portland, Maine, on Tuesday,

June 12, 1894, a majority being present, unani-

mously voted that the number of the directors of said

corporation was inconvenient for the transaction

of its business and that such number be increased

from three to seven.

Very Respectfully

(s'd) C. O. BARROWS,
Clerk."

Annual Meeting of Stockholders—1895 of Berner's Bay M. &

M. Co.

Office Berner's Bay Mining & Milling Co.

Portland, Maine, Sept. 16, 1895.

Pursuant to the By-Laws, the annual meeting of

stockholders was this day held at this office at one

o'clock in the afternoon.
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The following stockholders were present in person

or b}^ attorney duly authorized, viz :

—

Thomas S. Nowell holding. . . .4484 shares

Willis E. Nowell holding 475 shares

A. L. Nowell holding 96 shares

John F. Plummer holding 54 shares

John F. Plummer, Jr., holding. 5 shares

D. E. Snow holding 90 shares

S. W. Fairchild holding 253 shares

Aaron Hobart holding 317 shares

Guy Lamkin holding 100 shares

A. C. Howard holding 1 shares

Wallace Hackett holding 400 shares

Henr}^ Endicott holding 125 shares

William Endicott, Jr., holding. 225 shares

Harriet C. Nowell holding 200 shares

F. C. Roberts holding 10 shares

Total, 6835 shares

being a majority of the whole stock of the corpora-

tion.

The President not being present in person the

meeting was called to order by Mr. Wm. M. Payson,

his attornej^, who was chosen chairman thereof.

The previous records were then considered and

approved as the same appear, and it was voted to

proceed to the election of officers by ballot.

Thereupon a ballot was had with the result that all

the votes were cast for the following persons for the
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following offices respectively, and they were declared

duly elected as follows, to wit :

—

THOMAS S. NOWELL,
AARON HOBAET, Dead,

HENRY ENDICOTT,

Directors. WALLACE HACKETT,

JOHN F. PLUMMER,
SAMUEL W. FAIRCHILD,

ALBERT C. HOWARD,
President Thomas S. Nowell.

Treasurer Albert C. Howard.

Assistant Treasurer Arthur L. Nowell.

Clerk Chas. O. Barrows.

Assistant Clerk Arthur L. Nowell.

There being no further business the meeting ad-

journed.

A true record.

Attest: C. O. BARROWS,
Clerk.

State of Maine.

Cumberland—ss. Sept. 16, 1895.

Personally appeared Charles O. Barrows and

made oath that he would faithfully perform the

duties of Clerk of the Berner's Bay Mining and

Milling Comj^any.

Before me

WM. M. PAYSON,
Justice of the Peace.
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State of Maine.

Cumberland—ss. June 24, 1895

Personally appeared Arthur L. Nowell before tbe

meeting next herein recorded and made oath that he

would faithfully perform the duties of Assistant

Clerk of Berner's Bay Mining and Milling Com-

pany. I ^

Before me

WM. M. PAYSON,

Justice of the Peace.

Plaintiffs' Exhibit "F."

Case No. 519-A—H. M. L.

Copy of Call for Special Meeting—1896.

Office Berner's Bay Mining & Milling Company,

Portland, Maine, June 12, 1896.

To the stockholders of the Berner's Bay Mining &

Milling Company:

A special meeting of the stockholders of said cor-

poration is hereby called to be held at its office No.

30 Exchange Street, Portland, Maine, on Wednes-

day, Jime 21, 1896, at twelve o'clock, noon, for the

following purposes, viz:

—

I.

To hear and approve the records of the doings of

the stockholders and directors and officers.

II.

To see if the stockholders will vote to increase the
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capital stock of the corporation to $2,500,000, and

make a portion of the increased, stock a defined stock

and fix all the terms and conditions of the same and

the certificates thereof and to determine the purposes

for which said increased stock shall be issued and

used. .
\ ::^!.Mi

III.

To see if the stockholders will vote to purchase cer-

tain mines, mining claims and properties in Alaska

known as "Northern Light," "Northern Light No.

1," "Northern Light No. 2," "Johnson," "Ports-

mouth," "Seward Extension," "Columbia East Ex-

tension," "Bear Extension," "Savage Extension,"

"Lucky Boy," "Columbia West Extension," "Sel-

kirk," "Rustler," "Alaska Maid," "Ackropolis,"

"Northern Star" and any other desirable proper-

ties, and provide for any proper machinerj^, build-

ings and equipment for working and operating such

mines and properties and ores and products there-

from, and to fix the terms of payment, by an issue

of said increased stock or otherwise.

IV.

To see what action the stockholders will take con-

cerning the first mortgage bonds now outstanding

and the payment thereof.

V.

To see if the stockholders will authorize a new is-
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sue of $500,000, of corporate bonds to be used for

retiring the $200,000, of mortgage bonds now out-

standing, the liquidation of the floating indebtedness

and development and prosecution of the business of

the corporation as required; said new issue to be se-

cured by a trust mortgage of all the mines, mining

claims and properties, including those mentioned in

Art. Ill, mills, mill sites, water rights, real estate,

machinery, and equipment of this corporation in

Alaska, and fix all the terms and conditions of said

bonds and mortgage.

VI.

To do an}^ other business which may come before

said meeting concerning the matters above men-

tioned, or otherwise, and take and authorize all

proper action regarding the same.

(s'd) THOMAS S. NOWELL,
President.

(s'd) AAEON HOBAET,
(s'd) HENRY ENDICOTT,
(s'd) SAMUEL W. FAIRCHILD,
(s'd) WALLACE HACKETT,
(s'd) JOHN F. PLUMMER,
(s'd) ALBERT C. HOWARD,
(s'd) THOMAS S. NOWELL,

Directors.

The above is a true copy of the original call.

Attest: (s'd) ARTHUR L. NOWELL,
Assistant Clerk.
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Portland, Maine, June 24, 1896.

I, Arthur L. Nowell, Assistant Clerk of the Ber-

ner's Bay Mining and Milling Company, do hereby

certify that I sent to all stockholders of said cor-

poration, an attested copy of the call for the special

meeting of this day as recorded on the last three

pages hereof, at least seven days previous to the said

meeting.

Attest: ARTHUR L. NOWELL,
Assistant Clerk.

[Endorsed] : No. 1436. U. S. Circuit Court of

Appeals for the Ninth Circuit. Plaintiffs' Exhibit

"F." Received Feb. 25, 1907. F. D. Monckton,

Clerk.

Plaintiff's Exhibit **I."

Case No. 519-A—H. M. L.)

Special Meeting of Stockholders—1896.

Office Berner's Bay Mining & Milling Co.

30 Exchange Street, Portland, Main.

Pursuant to the foregoing call and notice to all

stockholders as hereinbefore recorded, a special

meeting of the stocldiolders of said corporation was

held at this office this twenty-fourth day of June,

1896, at twelve o'clock, noon.

The following stockholders were present in person

and by duly authorized attorney, viz

:

Thos. S. Nowell holding 4496 shares

\yillis E. Nowell holding 457 shares

A. L. Nowell holding 96 shares
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Kate E. Xowell holding 100 shares

Harriet C. Xowell holding 200 shares

Geo. M. Xowell holding 101 shares

Chas. ^Y. Dayton holding 125 shares

Ogden Backus holding 5 shares

H. O. Amour holding 56 shares

Thos. McLaughlin holding 13 shares

C. O. Bigelow holding 28 shares

John F. Plunnner holding 56 shares

Franklin A. Plunnner holding . .1022 shares

John F. Plunnner, Jr., holding. 5 shares

S. C. Fairchild holding 259 shares

Carried to page 58 7019

Forward from page 57 7019 shares

D. E. Snow holding 90 shares

Harrison P. Xowell holding. . . 100 shares

Wallace Hackett holding 100 shares

F. E. Taylor holding 10 .shares

H. P. Lamkin holding 10 shares

Henry Endicott holding 133 shares

Aaron Hobart holding 325 shares

Lucy M. Leonard holding 10 shares

Guy Lamkin holding 100 shares

Est. "W. H. Leonard holding. . . 100 shares

Wm. Endicott, Jr., holding. . . . 233 shares
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Jennie AV. Howard holding. . . 25 shares

A. C. Howard holding 1 shares

Total 8556

being a large majority of the whole capital stock.

The President not being present in person Mr.

AVm. ^r. Payson called the meeting to order, being

his duly authorized attorney, and was duly chosen

chairman thereof.

The records of the doings of the stockholders,

directors and officers since the corporation was or-

ganized were then considered and it was duly voted.

That all stockholders present have read or heard

read all previous records of the stockholders, di-

rectors and officers of this corporation and that the

same are approved without further reading except

the record of the directors meeting of May 25, 1896

It was then unanimously voted:

That the stockholders of this Berner's Bay Min-

ing & Milling Company have found that the amount

of its capital stock is insufficient for the purposes

for which such corj^oration was organized and that

therefore the capital stock of said corporation be and

hereby is increased in th.e smn of fifteen himdred

thousand dollars, divided into fifteen thousand

shares of the par value of one hundred dollars each,

making the whole capital stock of said corporation

two million five hundred thousand dollars.
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Voted—That the clerk or assistant clerk is in-

structed to give due notice of said increase of capital

stock to the Secretary of State according to law.

Voted—That the President and Treasurer are in-

structed to call in all outstanding certificates of stock

and issue new certificates with proper changes in

place thereof.

[Endorsed] : No. 1436. U. S. Circuit Court of

Appeals for the Ninth Circuit. Plaintiff's Exhibit

''I." Received Feb. 25, 1907. F. D. Monckton,

Clerk.

Mr. A. L. Nowell then presented a written com-

munication from Mr. Thos. S. Nowell, of which the

following is a copy, viz:

Plaintiffs' Exhibit **G.'^

Case No. 519-A—H. M. L.

To the Berner's Bay Mining & Milling Company,

30 Exchange St., Portland, Me.

Gentlemen

:

I hereby offer, in behalf of myself and Willis E.

Nowell, to sell and convey, or cause to be conveyed,

to your said corporation the last twelve mines, min-

ing claims and properties named in Art. Ill of the

call for the special meeting of June 24, 1896, for the

fifteen thousand shares of new stock of said corpora-

tion of the par value of one hundred dollars each

(if the same shall be authorized by said meeting)

as full paid stock, and that said Willis E. Nowell
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will enter into an agreement with said corporation

and place in trust ten thousand (10,000) shares of

said increased stock as security for its perform-

ance, the right to vote stock being retained by him,

that such ten thousand shares of increased stock

shall not be entitled to nor receive any dividends

from any net earnings of the company until such

time as the present one million dollars of capital

stock shall have received one million dollars in such

dividends, being the amount of such stock at its par

value, it being also agreed that until the time last

mentioned, dividends shall be paid on the other

$500,000 of said increased stock, so far as the same

shall be meanwhile outstanding and not held as

treasur}^ stock, as and whenever dividends shall be

paid on said one million dollars of original stock.

Dated at Boston, Mass., June 22, 1896.

Very Resply,

(Sd.) THOMAS S. NOWELL.

[Endorsed]: No. 1436. U. S. Circuit Court of

Appeals for the Ninth Circuit. Plaintiff's Exhibit

**G." Received Feb. 25, 1907. F. D. Monckton,

Clerk.

Plaintiffs' Exhibit **H."

Case No. 519-A—H. M. L.

Thereupon after due consideration it was unan-

imously voted.
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That the above offer of Mr. Thos. S. Nowell on his

own behalf and that of Willis E. Nowell to sell this

company the last twelve named mining properties

in Art. Ill of the call for this meeting is hereby

accepted on the terms and conditions proposed in

his said written communication; that the President

and Treasurer are instructed to issue $500,000 of

said increased stock to said Thos. S. Nowell or such

persons as he may designate, and the other ten thou-

sand shares of said increased stock to said Willis

E. Nowell in one certificate, to be by him assigned to

George M. Nowell, trustee, and on which the follow-

ing statement shall be indorsed, viz

:

"The ten thousand shares of stock within named

are not entitled to dividends from the net earnings

until dividends are paid on the other stock of said

corporation as set forth in a trust agreement be-

tween the within named corporation and said Willis

E. Nowell and George M. Nowell, as trustee, dated

1896, and referred to as part hereof.

Voted—

That a trust agreement be executed by the treas-

urer in the name and behalf of this corporation, be-

tween it and Willis E. Nowell and George M. Nowell,

dated , 1896, reciting that said ten thou-

sand shares of increased stock have been issued to

said Willis E. Nowell on the understanding and

agreement that no dividends from net earnings shall

be paid on such shares until the time named in his
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said offer by said Tlios. S. Nowell above recorded

and assigning said ten thousand shares to said

George M. Nowell, as trustee, to hold in trust to

secure the performance of such agreement until

dividends shall have been paid on the other stock

of this corporation as aforesaid or its assets shall be

sold and disposed of for winding up its business on

the happening of either of which events said stock

shall be transferred back to said Willis E. Nowell,

and containing an irrevocable power of attorney to

said Willis E. Nowell, his executors and administra-

tors, to vote such stock during the existence of such

trust and providing for the appointment of a new

trustee in case of the death, resignation or inability

to act of said Geo. M. Nowell, as trustee.

Report was then made by Mr. A. L. Nowell in be-

half of the Treasurer showing that a considerable

amount of floating debt existed against the corpora-

tion; that the first installment of $50,000 of the first

mortgage bonds of 1892, matured Nov. 15, 1895, and

remained unpaid ; that the product of the mines had

not been sufficient to pay said debts and bonds in

addition to the other corporate expenses and that a

further supply of capital could be advantageously

employed in increasing the mining and milling plant

and other corporate purposes, and fui'ther reported

that a large majority of the bondholders had ex-

pressed their willingness to exchange their bonds

of Nov. 15, 1892, for bonds of a new issue of $500,-
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000, secured by a trust mortgage on all the mines

and properties of the corporation in Alaska.

After due consideration of the above report and

affairs of the corporation it was unanimously voted

:

That whereas this corporation heretofore issued

$200,000 of its corporate bonds dated Nov. 15, 1892,

maturing at the rate of $50,000 in each year from

1895 to 1898, both inclusive, secured by a trust mort-

gage of even date with said bonds upon its mines

and properties in Alaska Territory to the Interna-

tional Trust Comi)any of Boston, Mass., Trustee, all

which bonds together with a portion of the interest

thereon are now outstanding obligations against this

company.

And Avhereas the great majority of the holders of

said bonds have expressed a willingness to extend

the time for the payment of the loan thereby repre-

sented and to exchange their said bonds for an equal

amount of new bonds of this company of an issue

of $500,000 secured by a new trust mortgage on this

company's properties in Alaska.

Now Therefore Eesolved that for the purpose of

retiring said $200,000 of bonds of Nov. 15, 1892, and

refunding the debt thereby represented and provid-

ing means for the pa^inent of the unpaid interest

thereon, the liquidation of the floating debt of the

corporation, increasing its mining and milling plant,

prosecuting its business and other corj^orate pur-

poses, this corporation shall issue its bonds to the
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amount of five hundred thousand dollars in denom-

inations of one thousand dollars each, all dated July

1, 1896, and payable to bearer in gold coin of the

United States at the office of the International Trust

Company in Boston, Mass., on July 1, 1914, unless

before then paid under an agreement to be therein

contained for the pajanent of not less than thirty-

five of said bonds on July first of each year from

1901 to 1913, both inclusve, so long as sufficient bonds

remain outstanding for such purpose, or under the

right of the corporation to be therein reserved to

pay any of said issue on the first day of July, 1901,

or on any first day of January or July thereafter,

in addition to the thirty-five bonds to be paid as

aforesaid, all bonds paid less than the whole num-

ber then outstanding to be selected by lot as pro-

vided in the mortgage securing the same; that said

bonds shall bear interest until paid, at the rate of

seven per centum per annum, pa3^able semi-annually

according to coupons thereto annexed; that the

principal of said bonds may be declared due in case

of twelve months' default in any pajTiient of prin-

cipal or interest therein required, that said bonds be

signed by the President and attested by the Treas-

urer, sealed with the corporate seal and properly

certified by the International Trust Company, Trus-

tee, and not to be valid until so certified and that

such bonds and coupons and trustee's certificate be

in form and substance as follows, viz:
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United States of America.

Berner's Bay Mining and Milling Com23any.

$1,000 Xo.

Seven per Cent.

First Mortgage Gold Bond.

Principal and interest payable in gold coin of the

United States.

Interest payable semi-annually in January and

Jnly.

For value received tlie Berner's Bay Mining and

Milling Company, a corporation didy established

imder the laws of the State of Maine, hereby ac-

knowledges itself indebted in the smn of one thou-

sand dollars to the bearer, which sum it promises

to pay to the bearer on the first day of Jidy, in the

year 191J:, luiless before then 2:)aid as hereinafter

T)rovided, at the office of the International Trust

Comj^any, in the City of Boston, State of Mass-

achusetts, in gold coin of the United States, with

interest thereon until this bond is jDaid at the rate

of seven per centimi per annmn, payable in like gold

coin at the office of said International Trust Com-

pany on the first days of January and July in each

year on presentation and surrender of the coupons

hereto annexed as they respectively become due.

This is one of a jjossible issue of five himdred

bonds all of the same tenor and effect nmnbered from

one to five hundred, both inclusive, each for one
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thousand dollars and amounting in the aggregate

to five hundred thousand dollars.

The payment of all said five hundred bonds as

issued, together with the interest thereon, is alike

secured by the trust mortgage of even date herewith

made by the said Berner's Bay Mining and Milling

Company upon its mines and mining property there-

in described unto said International Trust Company

and its successors, trustee.

The principal of the bonds of this issue may as

provided in said mortgage be declared due in case

of default for twelve months in any payment of

principal or interest therein required.

Said Berner's Bay Mining and Milling Company

agrees that so long as sufficient bonds shall be out-

standing at such times, it will on the first day of

July of each year, from 1901 to 1913, both inclusive,

pay not less than thirty-five of said bonds, and will

on the first day of January, 1914, pay the remaining

forty-five of said bonds, but nevertheless expressly

reserves the right at its option, to pay on said first

day of July, 1901, or on any first day of Januaiy or

first day of July thereafter, all of said issue of bonds

then outstanding, or any number thereof, in addition

to the thirty-five l)onds to be paid as aforesaid, all

bonds to be so paid if less than the whole amount then

outstanding, to be selected by lot as provided in said

mortgage.
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All bonds whenever paid shall be surrendered and

canceled together with the unmatured coupons there-

to annexed.

This bond is not valid until the certificate indorsed

hereon is signed by said trustee or its successors in

the Trust.

In witness whereof said Berner's Bay Mining and

Milling Company has caused these presents to be

signed by its President and attested by its Treasurer

and sealed with its corporate seal and has hereunto

attached its interest coupons with the name of its

Treasurer engraved thereon and has caused these

presents to be dated the first day of July in the year

one thousand eight hundred and ninety six.

BEENER'S BAY MINING AND MILL-

ING COMPANY,

By
Attest: President.

Treasurer.

$35 N.

Berner's Bay Mining and Milling Company will

pay to bearer at the International Trust Company,

Boston, Mass, thirty-five dollars in gold coin of the

United States on the first day of on

surrender of this cou23on, being six months' interest

on its first mortgage bond for one thousand dollars,
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unless said bond is sooner redeemed as provided

therein.

Bond No.

Treasurer.

Trustees Certificate.

It is hereb}^ certified that the within bond is one of

the series of bonds specified in the trust mortgage

within named as thereby secured.

INTERNATIONAL TRUST COMPANY,
Trustee,

By Secretary

Mr. A. L. Nowell then presented a trust mortgage

deed from this compan,y to the International Trust

Company of Boston, Mass., dated July 1, 1896, con-

taining a copy of the five hundred bonds and coupons

attached, of that date, this day authorized and to ])e

secured by said trust mortgage, said mortgage deed

first reciting, in substance, that the stockholders this

day voted to authorize the issue of said five hundred

bonds for the purpose of retiring the two hundred

thousand dollars of bonds of this company, dated

Nov. 15, 1892, and interest coupons thereon, of pro-

viding means for the liquidation of the unpaid in-

terest and floating debt of this compan}^, increasing

its mining and milling plant, prosecuting its busi-

ness and other corporate purposes, and also that said

stockholders in like manner authorized the execu-
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tiou of a trust mortgage to said International Trust

Company on the mines, mining claims and other

properties of this company in Alaska for the purpose

of securing the pa^aiient of said $500,000 of bonds

of July 1. 1896, and then conveying unto said Trust

Company and its successors in trust to secure the

pa}Tiient of said $500,000 of bonds and interest, all

the mines, mining claims and properties, mill sites,

water rights, and other real estate and interests

therein and appurtenances thereto and mills, build-

ings, railroads, tramways, machinery and equipment

thereon now owned or hereafter acquired by this

company in Alaska Territory subject only to said

mortgage of Nov. 15, 1892, giA^en to secure the pay-

ment of the $200,000 of bonds of that date, which

are to be exchanged for bonds of the issue of July 1,

1896, as aforesaid, and including the mines and

properties to be purchased from Thos. S. Nowell as

this da}^ already voted; said mortgage further pro-

viding among other things that until twelve months

continuous default after demand in same payment

of principal or interest or other breach of its condi-

tions, the mortgagor shall be entitled to the exclusive

possession of the mortgaged property, with the right

to work the same and receive all products therefrom

;

that upon and after twelve months continuous de-

fault after demand, the trustee may, and upon re-

quest of a majority of the bondholders and upon re-
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ceiving satisfactory indemnity for its expenses, shall

take possession and operate the mortgaged pro})-

erty, or foreclose the mortgage for the pajonent of

expenses and eqnal benefit of the bondholders, either

by public sale, or sale under order of court, or by

any other lawful method; that upon such default

after demand the princi^Dal of all bonds then out-

standing shall become due and payable at the op-

tion of the trustee and upon written notice to the

mortgagor, provided that a majority of the bond-

holders may instruct the trustee to declare the said

principal due or to waive any default; that the

trustee may purchase the mortgaged property for

the benefit of tlie bondholders at any foreclosure

sale ; that the mortgagor shall select by lot the thirty-

five bonds to be paid each year on and after 1901,

and any other bonds to be paid at its option, and give

or publish six weeks notice thereof, and that all

bonds of said issue be equally secured.

Thereupon after due consideration of said mort-

gage trust deed and all its parts, it was unanimously

voted

That said mortgage trust deed to the International

Trust Company as trustee, with all the terms and con-

ditions thereof, is hereby approved, ratified and con-

firmed in form and substance as drawn and pre-

sented to this meeting and ordered to be executed

in the name and behalf of this corporation by its
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President and Treasurer as of July 1, 1896, and

sealed by its Treasurer with its corporate seal and

acknowledged and delivered to said International

Trust Company for the uses and purposes therein

set forth.

There being no further business the meeting ad-

journed.

A true record.

Attest

:

C. O. BAEROWS,
Clerk.

Office Berner's Bay Mining & Milling Co.

Portland, Me., 3d Monday, Sept. 1896.

The annual meeting of stockholders for the year

1896 was not held.

Attest: WM. M. PAYSON,
Deputy Clerk.

[Endorsed] : No. 1436. U. S. Circuit Court of

Appeals for the Ninth Circuit. Plaintiff's Exhibit

"H." Received Feb. 25, 1907. F. D. Monckton,

Clerk.

Plaintiffs' Exhibit **I."

Case No. 519-A—H. M. L.

Office Berner's Bay Mining & Milling Company.

30 Exchange Street, Portland, Maine.

March 22, 1897.

To the Stockholders of the Berner's Bay Mining

& Milling Company.

A special meeting of the stockholders of said Cor-
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poration is hereby called to be held at its office, No.

30 Exchange Street, Portland, Maine, on Tuesday,

March 30, 1897, at one o'clock in the afternoon, for

the following purposes, viz:

I.

To see if the stockholders will vote to sell and

transfer all or any part of the real and personal

property and assets of said Corporation, pay its

debts and distribute the surplus pro rata among its

stockholders and vriud up the Corporation and for

such purpose to authorize its president to sell and

dispose of said property and assets, in whole or in

part, and make or cause to be made proper convey-

ances and delivery thereof on such tenns and for

such price and consideration as he shall deem for

the best interests of the Corporation and its stock-

holders.

II.

To see if the stockholders will vote that uj^on the

sale of the corporate assets, payment of its debts and

distribution of the surplus, the Corporation be dis-

solved according to law, and to do and authorize at

such meeting and all lawful adjournments thereof,

all acts and proceedings necessary or proper for such

purpose and for all other purposes herein named,
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and to do any other business which may come be-

fore said meeting and any adjournments thereof.

THOMAS S. NOWELL.
President.

The above is a true cop}^ of the original Call.

Attest: A. L. NOWELL,
Assistant Clerk.

Portland, Maine, March 30, 1897.

I, Arthur L. Nowell, Assistant Clerk of the Ber-

ner's Bay Mining and jMilling Company, hereby

certify that I sent to all of the stocldiolders of said

corporation, an attested copy of the call for a

special meeting of the stockholders aforesaid re-

corded on the last preceding page of these records,

at least seven days before the time of holding said

meeting.

Attest: ARTHUR L. NOWELL,
Assistant Clerk.

[Endorsed] : No. 1436. U. S. Court of Appeals

for the Ninth Circuit. Plaintiff's Exhibit "I."

Received Feb. 25, 1907. F. D. Monckton, Clerk.

Plaintiffs^ Exhibit ''J."

Case No. 519-A—H. M. L.

Special Meeting of Stockholders—1897.

Office Berner's Bay Mining & Milling Co.

30 Exchange Street, Portland, Me.

Pursuant to the call and notice last recorded, a

special meeting of the stockholders of this Berner's
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Bay Mining and Milling Compan}^ was held at this

office this thirtieth day of March, 1897, at one o 'clock

in the afternoon.

The following stockholders Avere present in person

or by attorney duly authorized to vote their stock

as follows, and according to the number of shares

set against their respective names, viz :

—

Thos. S. Nowell .1156 shares

Susan E. Sawyer 250 shares

J. W. Howard 25 shares

A. C. Howard 1 shares

C. O. Bigelow 95 shares

M. Dean 13 shares

H. Endicott 300 shares

W. Endicott, Jr 573 shares

W. E. Everett 50 shares

M. G. Foster 25 shares

Wallace Hackett 600 shares

I. M. Hartley 5 shares

Carried to page 78

—

3093 shares

Amount from page 77

—

3093 shares

A. Hobart 431 shares

H. P. Lamkin 122 shares

F. G. Landon 100 shares

*"
L. M. Leonard 26% shares

Est. W. H. Leonard Ill shares

Thos. McLaughlin 13 shares
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A. L. Nowell ' 96 shares

H. C. NoweU 300 shares

H. P. Nowell 100 shares

K. R. NoweU 100 shares

W. E. NoweU 17,161 shares

F. Paulding 12 shares

F. A. Plmmner 1022 shares

J. F. Pluimner 56 shares

J. F. Pliminier, Jr 10 shares

J. S. Rand 10 shares

F. C. Roberts 10 shares

C D. Sabin 75 shares

H. M. Sanders 25 shares

D. E. Snow 90 shares

Est. S. S. Sprague 150 shares

Thos. Stokes 200 shares

F. E. Taylor 26Vo shares

D. L. Webster 100 shares

Total, 23,443 shares

The Clerk being necessarily absent and also the

Assistant Clerk, Mr. Wm. ^1. Payson was chosen

temporary clerk imder the j)rovisions of the By-

Laws.

[Endorsed] : No. 1436. U. S. Circuit Court of

Appeals for the Ninth Circuit. Plaintiffs' Exhibit

"J." Received Feb. 25, 1907. F. D. Monckton,

Clerk.
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Defendants' Exhibit No. 1.

Case No. 519-A—H. M. L.

Mr. Thos. S. Nowell called the meeting to order

and presided.

The call and notice of the meeting was read and

matters therein set forth considered, and it was then

unanimously voted

—

That it is the purpose of this the Berner's Bay

Mining and Milling Company and its stockholders

to sell and dispose of all its real and personal prop-

erty, rights and assets, pay its debts, distribute the

surplus pro rata among its stockholders and wind up

the affairs of and dissolve the corporation, and that

for such purpose Thomas S. Nowell, President of

said corporation is hereby given full power and au-

thority, wholly in his discretion and as he shall deem

for the best interests of said corporation and its

stockholders, in its and their behalf, to sell or con-

tract for the sale of, all, or any part of the property

and assets of said corporation, legal and equitable,

and however or by whomsoever held, consisting of its

mines, mining claims and properties, and all rights

and property therein and thereto appertaining, mill

sites, water rights and privileges, mills and ma-

chinery, railroads, tramways, engines, aqueducts,

flumes, sluices, tools, appliances, supplies, plant and

equij)ment and all its other real and personal prop-

erty and assets of every description in the territory
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of Alaska and the said Thomas S. Nowell is hereby

given full power and authority in behalf of this cor-

poration and in his discretion as aforesaid, to fix all

the terms and conditions of such sale and contracts

of sale, including the price and consideration to be

paid for such property and assets or j)arts thereof

and the manner and time or times of pajnnent for the

same and the manner of transfer and delivery of

such property and assets to the purchasers, and to

make, execute, sign the corporate name and affix

the corporate seal to, and acknowledge and deliver,

in escrow or otherwise, any and all necessary or

proper contracts, agreements, deeds, conveyances,

transfers and written instruments of all kinds for or

relating to the sale and conveyance of said property

and assets, and to receive in behalf of this cori)ora-

tion from said purchasers all agreements and writ-

ten instrmnents and papers and money and consid-

erations to be paid for such property and assets or

parts thereof, and to make delivery of such proi3-

erty and assets and the possession of said real estate

to such purchasers pursuant to such sales and con-

tracts of sale and to arrange the time or times and

the manner of the pajanent, in whole or in parts there-

of, by this corporation or by any purchasers afore-

said, of the outstanding bonds secured by mortgage

trust deed to the International Trust Company of

Boston, Mass., and generally and specifically to do
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and perform all things relating to the sale and con-

veyance of the said property and assets, the receipt

of the considerations therefor and other matters

above set forth, hereby granting unto and resting in

said Thomas S. Nowell all the power and authority

that this corporation has in the premises; and Wm.
M. Payson. Clerk of this meeting, is hereby au-

thorized and directed to make and deliver unto said

Thomas S. Nowell an attested copy of this stock-

holder's vote and such copy shall be full and suffi-

cient evidence to all persons interested of the au-

thority of said Thomas S. Nowell to do and perform

all things hereinbefore set forth.

It was then Voted

—

That this meeting adjourn to Monday, May 10,

1897, at one o 'clock in the afternoon, for any further

consideration and action on the matters set forth in

the call.

A true record.

Attest: WM. M. PAYSON,

Temporary Clerk and Clerk of the Meeting.

State of Massachusetts.

Suffolk—ss. April 3d, 1897.

Personally appeared Wm. M. Payson and made

oath that the foregoing record on pages 77 to 82,

both inclusive, by him made as temporary clerk of

the special meeting of the stockholders of the Ber-

ner's Bay Mining and Milling Company is true and
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that at such meeting the votes were duly adopted

id other pre

Before me

and other proceedings had as hereinbefore recorded.

FRED CHAMBEELIN,
Notary Public.

State of Maine.

County of Cumberland—ss. May 10, 1897.

Personally appeared Wm. M. Payson and made

oath that he would faithfully perform the duties of

Clerk Pro Tempore of the adjourned special meet-

ing this day to be held of the Berner's Bay Mining

and Milling Company and adjournment thereof.

Before me,

C. O. BARROWS,

Justice of the Peace.

Adjourned Meeting of Stockholders—1897.

Office Berner's Bay Mining & Milling Co.

30 Exchange St., Portland, Maine.

Pursuant to the adjournment of March 30, 1897,

last herein recorded, the adjourned special meeting

of stockholders of said corporation was this tenth

day of May, 1897, held at this office, at one o 'clock in

the afternoon.

The same stockholders were present in person or

by proxy or attorney as were present at said meeting

of March 30, 1897, and it was Voted—
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That this meeting adjourn to meet at this office on

Tuesday, June 1, 1897, at one o'clock P. M.

No other business was transacted.

A true record.

Attest: WM. M. PAYSON,
Clerk Pro Tempore of said Meeting.

iVdjourned Meeting of Stockholders—1897.

Office Berner's Bay Mining & Milling Co.

30 Exchange St., Portland, Maine.

Pursuant to the adjournment last recorded, the

adjourned special meeting of stockholders of said

corporation was held at this office this first day of

June, 1897, at one o'clock in the afternoon.

The same stockholders were present in person and

b}^ duly authorized attorney as were present at the

meeting of March 30, 1897, and it was voted

—

That this meeting adjourn to meet at this office on

Saturday, July, 3d, 1897, at twelve o'clock noon.

No other business was transacted.

A true record.

Attest: WM.M. PAYSON,

Clerk Pro Tem. of Said Meeting.

Adjourned Meeting of Stockholders—1897.

Office Berner's Bay Mining & Milling Company,

30 Exchange St., Portland, Maine.

Pursuant to the adjournment of June 1, 1897, last

herein recorded, the adjourned special meeting of

stockliolders of said corporation was held at this
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office, this third da}^ of July, 1897, at twelve o'clock,

noon.

The same stockholders were present in person and

by attorney duly authorized as were present at said

adjourned meeting held June 1, 1897, and it was duly

Voted—

That this meeting adjourn to meet again at this

office on Saturday, the fourth day of September,

1897, at twelve o'clock in the afternoon.

No other business was transacted.'

A true record.

Attest: ARTHUR L. NOWELL,
Asst. Clerk.

Adjourned Meeting of Stockholders—1897.

Office Berner's Bay Mining & Milling Company,

30 Exchange St., Portland Maine.

Pursuant to the adjournment of July 3d, 1897,

last recorded, the adjourned special meeting of stock-

holders of said corporation, was held at this office,

this fourth day of September, 1897, at twelve o'clock,

noon.

The same stockholders were present in person and

by attorney duly authorized as were present at said

adjourned meeting of July 3, 1897, and it was duly

Voted—
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That this meeting adjourned to meet against at this

office, on Monday, September 20, 1897, at one o'clock

in the afternoon.

No other business was transacted.

A true record.

Attest: WM. M. PAYSON,
Clerk Pro. Tern.

[Endorsed] : No. 1436. U. S. Circuit Court of

Appeals for the Ninth Circuit. Defendants' Ex-

hibit No. 1. Received Feb. 25, 1907. F. D. Monck-

ton, Clerk.

Defendants' Exhibit No. 2.

Case No. 519-A.

Adjourned Meeting of Stockholders—1897.

Office Berner's Bay Mining & Milling Co.

30 Exchange St., Portland, Maine.

Pursuant to the adjournment of Sept, 3, 1897,

herein last recorded, the adjourned special meeting

of the stockholders of this corporation was duly held

at this office, this twentieth day of September, 1897,

at one o'clock in the afternoon.

The same stockholders were present in person or

by duly authorized attornej^s as were present at the

meeting of March 30, 1897, hereinbefore recorded.

The Clerk and Assistant Clerk were both neces-

sarily absent and Mr. Edward P. Payson was duly

chosen Clerk Pro Tern, of the meeting and was duly

sworn as follows:
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State of Elaine.

County of Cumberland—ss. Sept. 20, 1897.

Personally appeared Edward P. Payson and made

oath that he would faithfully perform the duties of

Clerk Pro Tem. of the special adjourned meeting of

stockliolders of the Berner's Bay Mining and Mill-

ing Co., being held this da}^

Before me,

HENRY W. SWASEY,
Justice of the Peace.

The following votes were then adopted unani-

mously, viz:

—

Voted—That whereas it is understood that Mr.

Thomas S. Nowell, who is now in Alaska, under the

authority granted him at the stockholders' meeting

of March 30, 1897, has sold, or contracted to sell, to

the Northern Belle Gold Mining Company of Port-

land, Me., the following named mines and mining

properties of this company in Alaska Territory,

viz:—Columbian, Colmnbian Extension, Bear, Bear

Extension, Savage, Savage Extension, Lucky Boy,

Northwest, Esmeralda, Excelsior, Eureka, Kensing-

ton, Northern Belle, Elmira, and Yellow Jacket, and

the mill sites U. S. S. Nos. 47 B, 52 B, 56 B, together

with all the mills, buildings, machinery, tools, imple-

ments and improvements of all kinds (except the

railroad hereinafter mentioned) on said mining
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properties and mill sites and all water rights and

privileges, flumes, canals, ditches and trenches there-

for and connected and used therewith, and also an

equal one-third interest in and right to use in com-

mon with the Seward Gold Mining Company and

the Ophir Gold Mining Company, each hereinafter

named, all the railroads, wharf and terminal facili-

ties of this company, such rights to be conveyed to

three trustees, one each to be named b^^ said Northern

Belle Gold Mining Company and said two last named

companies, also a powder house near the beach, all

subject to the mortgage trust deed of this Company

to the International Trust Company of Boston,

Massachusetts, to secure five hundred thousand dol-

lars of bonds, the consideration to be paid for such

properties and rights to be four hundred and ninety-

nine thousand nine hundred and sevent}^ shares of

the stock of said Northern Belle Gold Mining Com-

pany of the par value of four million nine hundred

and ninety-nine thousand seven hundred dollars

($4,999,700) that being the agreed and estimated

value of the said properties and rights over and

above the encumbrance of said mortgage debt; it

being also further understood and agreed that, as

between this company and said Northern Belle Gold

Mining Company, the latter shall assume the full

liability of and pay or cause the payment of the

amount of said mortgage debt and also one-half of
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all the other and floating debt of this company, upon

condition and in consideration that it transfer or

cause to be transferred unto the said Northern Belle

Gold Mining Company or its trustee forty thousand

shares of the stock of said last named company, and

also transfer unto T. S. Nowell and Wallace Hackett,

Trustees, one hundred and twenty-six thousand six

hundred thirty-six shares of said stock to hold and

from time to time sell at such prices and in such

amounts as they deem best, the}^ having full discre-

tion in all such matters, and from the proceeds first

pay said last named company one hundred thousand

dollars, and all the other proceeds from the sale of

such stock, or the remainder or parts of the re-

mainder of the stock itself, if said trustees so elect,

shall be distributed pro rata among the stockholders

of this company.

And whereas said Thomas S. Nowell under the au-

thority aforesaid has further sold or contracted to

sell unto the Seward Gold Mining Compan}^ of Port-

land, Maine, the following named properties of this

company, viz:

—

Portsmouth, Seward, Seward Extension, Seward

No. 2, Poor Eichard, Thomas, Comet, Comet Exten-

sion, Cumberland, Eclipse, Last Chance, Snow Flake,

and Banner, and mill sites and other properties as

stated in the deeds already drawn of this company

to said last named company, together with all mills,
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buildings and personal property thereon, and the

water rights and privileges therewith used and con-

nected, and a one-third interest in the right to use

in eoronion with said Northern Belle Gold Mining

Company and said Ophir Gold Mining Company,

all the railroads, wharf and terminal facilities of this

company to be conveyed to trustees as above j)ro-

vided, all subject to said mortgage trust deed to said

International Trust Company for the consideration

of four hundred and ninety-nine thousand nine hun-

dred and seventy shares of stock of said Seward Gold

]\Iining Company of the |:>ar value of four million

nine hundred and ninety-nine thousand seven hun-

dred dollars, that being the agreed and estimated

value of said properties and rights over and above

the encumbrance of said mortgage debt, it being also

further agreed that, as between this company and

said Seward Gold Mining Company, the latter shall

assmne the full liability of and pay or cause the pay-

ment of the amount of said mortgage debt and also

one-half of all the other and floating debt of this

company, upon condition and in consideration that

it transfer or cause to be transferred unto said

Seward Gold Mining Com2:>any forty thousand

shares of the stock of said last named company, and

also transfer unto Wallace Hackett and T. S. Nowell,

trustees, one hundred twenty-six thousand six hun-

dred thirtv-six shares of said stock to hold and
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from time to time shall sell at such prices and

in such amounts as they shall deem best, they having

full discretion in all such matters, and from the

proceeds first pay said last named company the smn

of two hundred thousand dollars, and all other pro-

ceeds from the sale of such stock or the remainder or

parts of the remainder of the stock itself if said trus-

tees so elect, shall be distributed among the stock-

holders of this company.

And whereas said Thomas S. Nowell under the

authority aforesaid, has further sold or contracted

to sell, unto the Ophir Gold Mining Company of

Portland, Maine, the following named properties of

this company, viz:—Hartford, American, Colmn-

bian, West Extension, Howard, Ophir, Ohilcat, Sel-

kirk, Rustler, Fraction, Alaska Maid. Ackropolis,

Northern Star, and mill sites named in the deed al-

ready drawn from this company to said Ophir Gold

Mining Company, with all the mills, buildings and

personal property thereon, and the water rights and

privileges therewith used and connected and a one-

third interest in and right to use in conmion with

snid Northern Belle Gold Mining Company and said

Seward Gold Mining Company all the railroads,

wharf and terminal facilities of this company to be

conveyed to Trustees as above provided, all subject

to said trust deed to said International Trust Com-

pany, for the consideration of four hundred and
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ninety-nine thousand nine hundred and seventy

shares of the stock of said Ophir Gold Mining Com-

pany of the par value of four million nine hundred

and ninety-nine thousand seven hundred dollars,

that being the estimated and agreed value of said

properties and rights over and above the encum-

brance of said mortgage debt; it being also further

agreed that, as between this company and said Ophir

Gold Mining Company, the latter shall assume the

full liability of and pay or cause the payment of the

amount of said mortgage debt upon condition and

in consideration that this company transfer or cause

to be transferred unto said Ophir Gold Mining Com-
c

pany forty thousand shares of the stock of said last

named company and also transfer unto T. S. Nowell

and Wallace Hackett, Trustees, one hundred and

twenty-six thousand six hundred and thirty-six

shares of said stock to hold and from time to time

sell at such prices and in such amounts as they deem

best, they having full discretion in all such matters,

and from the proceeds first pay said last named com-

pany one hundred thousand dollars, and all other

proceeds from the sale of such stock, or the re-

mainder or parts of the remainder of the stock itself,

if said trustees so elect, shall be distributed among

the stockholders of this corporation.
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Thomas S. Nowell and the sales of said properties

Therefore Resolved, that the said action of

be and are hereby approved, ratified and confirmed

and the making and delivery of all necessary deeds

and conveyances by and in behalf of this company is

authorized and confirmed, and Arthur L. Nowell is

authorized to receive the four hundred ninety-nine

thousand nine hundred seventy shares of stock of

each of said three purchasing companies from such

companies, and to transfer to said T. S. Nowell and

Wallace Hackett, Trustees, one hundred twenty-six

thousand six hundred thirty-six shares of the stock

of each of said three last mentioned companies, and

also to transfer to each of said last companies or to

some trustee for their benefit forty thousand other

shares of the stock of each of said companies respec-

tively, and to distribute the remainder of the stock

received from said three companies among the stock-

holders of this company pro rata to their several

holdings in this company, provided, however, that

the authority given said Thomas S. Nowell at the

meeting of March 30, 1897, shall not be hereby in

any way or to any extent limited further than may

result by the execution of said sales or contracts of

sale, and in case such sales or contracts of sale shall

not be carried through for any reason, then the full

power heretofore granted to said T. S. Nowell shall

remain in full force.
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Voted—To adjourn to Tuesday, October 12, 1897,

at one o'clock P. M.

A true record.

Attest: EDWARD P. PAYSON,

Clerk Pro Tern.

Office Berner's Bay Mining & Milling Company,

30 Exchange Street, Portland, Maine.

Pursuant to the adjournment last above recorded

the adjourned meeting of the stockholders was held

at this ol^ce this 12th day of October, 1897, at one

o 'clock in the afternoon.

The same stockholders were present in person or

by dul}^ authorized attorney as at the meeting of

July 3d, 1897, and it was

Voted—That this meeting adjourn to Saturday,

December 11, 1897, at one o'clock in the afternoon.

A true record.

Attest: WM. M. PAYSON,
Clerk Pro Tem.

[Endorsed] : No. 1436. U. S. Circuit Court of

Appeals for the Ninth Circuit. Plaintiffs' Exhibits

*^F," "G," "H," "I," "I," "J." Received Feb-

ruary 25, 1907. F. D. Monckton, Clerk.

[Endorsed] : No. 1436. U. S. Circuit Court of

Appeals for the Ninth Circuit. Defendants' Ex-

hibit No. 2. Received Feb. 25, 1907. F. D. Monck-

ton, Clerk.


